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1. Introduction: A hypothetical approach

In this paper we examine the policy space that Switzerland enjoys in establishing more sustainable
trade relations as part of a “just” transition to sustainable food systems. We consider a hypothetical lw
that raises theoretical legal problems in respect of both trade restrictions and trade preferences, namely
the “Livestock Farming Act” (hereafter, “the LFA”, or “the Act”). The Act sets an example for a law
informed by concerns about a “just” transition towards sustainable food systems while minimizing risks
of WTO litigation. The use of a hypothetical legal problem scenario makes it possible to gain in-depth,
practical knowledge of substantive WTO issues in context, by applying legal rules and principles to
fictional but plausible situations. The analysis proceeds as follows. Section 2 presents the hypothetical
Act. The Act, although hypothetical, is presented in some detail, with a view to providing a template
for possible legislation in this issue area. The Act is inspired by policy debates currently taking place in
Switzerland and Europe. Section 3 clarifies the trade interests at stake, rooting the legal analysis in the
commercial reality of trade flows. Section 4 explains the main provisions of the Act in trade policy
terms, bridging with the legal analysis. Section 5 assesses the (hypothetical) WTO consistency of the
Act, in light of the evolving jurisprudence on trade and environment. The analysis considers key
constraints under the General Agreement on Tariffs and Trade (GATT) 1994, the Agreement on
Technical Barriers to Trade (TBT Agreement) and the Agreement on Agriculture (AoA). Section 6
concludes by emphasizing design features of the Act and implementation practices that would matter
the most in averting a trade dispute.

The paper was prepared under two research projects: the “Just Food” project, which explores how
just transitions towards sustainable, fair, and healthy food systems can be achieved, and project
“Sustainable Trade Relations for Diversified Food Systems”, which seeks ways of granting tariff
preferences for sustainably produced food in a non-discriminatory and balanced way. !

! “Just transition: Tackling inequalities on the way to a sustainable, healthy and climate-neutral food system
(JUST-FOOD)” ofthe Strategic Research Council of Finland, financed by the Academy of Finlandandled by Dr.
Minna Kaljonen, Finnish Environment Institute: https://justfood.fi/ ; and project “Sustainable Trade Relations for
Diversified Food Systems”, financed by the Swiss National Science Foundation (SNF), as part of the National
Research Programme 73 on “Sustainable Economy”, and led by Dr. iur. Elisabeth Biirgi Bonanomi of CDE,
University of Bemn: http://www.nrp73.ch/en/projects/governance/sustainable-trade-relations-for-diversified-
food-systems. The analysis builds on and feeds into the research project “BIO-TRADE- Protecting biodiversity
through regulating trade and international business”, funded under the joint BiodivRestore call by BiodivERsA
and Water JPI (with support fromthe Swiss National Science Foundation SNSF). The authors thank the reviewers
participating in the Legal Advisory Workshop on PPMs for Sustainable Food Trade & WTO law, held at CDEon
6 September 2022, under SNSF NRP73 project, for their insightful comments and suggestions. They are thankful

to Anu Lannen forediting the paper.
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2. The Livestock Farming Act

In our hypothetical scenario, the Swiss Parliament has passed a new law, the LFA, which promotes
livestock practices respectful of animal welfare, setting a roadmap out of intensive, large-scale livestock
farming. The Actis an integral part of a system-levellow-carbon transition towards “just food” systems.
By favouring less-intensive farming systems with reduced livestock density, the Act contributes
towards Switzerland’s 2030 emissions reduction goal under the CO2 Act.? The Act supports
agroecology practices as a pathway to sustainability in livestock farming (Gliessman 2011; FAO 2018;
IPES-Food 2022). In the aftermath of the Covid pandemic, it promotes animal welfare and contributes
to preventing zoonotic diseases, while endorsing healthy dietary patterns that reduce the risk of diet-
related chronic diseases. The standard-setting process for the hypothetical Act was participatory, with
equal respect granted to a plurality of values and practices. Further, the lawmakers included provisions
to address the distributive implications of the reform — i.e. who benefits and who suffers from the
transition — with due attention given to people’s diverse needs and vulnerabilities. Finally, the law
recognizes the context-specificity of animal welfare practices and gives distant actors in faraway places
a say in shaping compliance with Swiss standards in ways that preserve specific local agroecological
conditions.

2.1. Key provisions
2.1.1. Internal measures

The Livestock Farming Act regulates livestock farming practices in Switzerland by setting
requirements in respect of access to outdoors, stable housing, breeding, grazing and feeding systems,
transport and slaughtering, as well as animal densities. While requirements in respect of outdoor
exercise, husbandry systems, etc. reflect animal welfare concerns, restrictions on livestock density am
primarily at easing the pressure of livestock farming on the environment.

With regard to animal welfare requirements, the Act makes mandatory in Switzerland the housing
and access to outdoor conditions defined in two official animal welfare programmes: the “Particularly
Animal-Friendly Stabling” scheme (SST) and the “Regular Outdoor Exercise for Livestock” scheme
(SRPA).3 Additional sustainability requirements in respect of breeding, feeding, reproductive practices,
transport, and slaughtering were validated by a collaborative multi-stakeholder network engaging
groups from industry, animal welfare organizations, research, and government sectors, as discussed in
section 2.4.1.

The Act density requirements set limits on the commercial stock of animals in Switzerland. They
do so by limiting the number of agricultural holdings with animals, as well as the number of livestock
units per farm in absolute terms and per hectare of utilized agricultural area. The Act requirements are
set by major livestock type and validated by the multi-stakeholder network.

The Act provides for the phased-in implementation of the criteria over 30 years, with accompanying
support measures for producers and consumers to ease adjustment costs and make the transition socially
acceptable.

2.1.2. Border measures

The Act includes border measures necessary for its enforcement.

Meat is currently imported into Switzerland under a tariff-quota regime implemented through sub-
quotas for different categories of meat and meat products, with a high level of tariff protection for out-
of-quota meat and preferential in-quota tariffs.

2 Federal Act on the Reduction of CO2 Emissions (CO2 Act) 0f23 December2011 (SR 641.71).

3 Since 1 January 2014, the requirements of the two ethological programmes are included in the Ordinance on
Direct Payments in A griculture (Ordonnance sur les paiements directs, OPD) 0f23 October2013 (RS 910.13).
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The Act sets new eligibility criteria for the in-quota import of meat, stating that only “sustainably
produced” meat is eligible for in-quota import. In practice, in order to be eligible for the tariff quota,
meat shipments shall carry one of the following attesting documents as proof of sustainability: a
certificate of origin from countries with animal welfare standards assessed as “equivalent” to the Swiss
ones; a document attesting that the meat originates from validated sourcing areas under sustainable
management; a chain-of-custody certificate from an accredited private sustainability scheme. For
operational purposes, the Swiss Federal Department of Economic Affairs, Education and Research
(EAER) maintains a list of countries with animal welfare programmes equivalent to those operating in
Switzerland; a list of “validated” sourcing areas under integrated landscape management, with their
recognized attesting bodies; and a list of accredited private initiatives.

A key issue is the trustworthiness of such sustainability proofs and conformity assessment
procedures, which raises the question of the sustainability criteria and metrics used, and their effective
implementation in practice. Accredited private schemes, in particular, should address sustainability
objectives that are relevant to local communities, reflecting the particular environmental and
development context to which they apply, rather than consumer-driven perceptions or protectionist
interests of the importing country (Franc 2022). These concerns are met by means of an inclusive
standard-setting process anchored in local contextual knowledge, and by favouring trust-based
conformity assessment procedures in the context of bottom-up trust-based schemes and integrated
sustainable landscape initiatives — moving beyond more traditional top-down administrative schemes.
The approach is discussed in section 2.4.3 below (Box 1 and Box 2). The EAER lists of equivalent
countries, validated areas, and certified private schemes are regularly updated and reflect the outcome
of such an inclusive and locally adapted assessment process.

“Certified” imports (from listed countries, “validated” landscapes, or under accredited private
schemes) are permitted entry at the in-quota tariff rates until such time as the tariff quota is filled, then
the higher out-of-quota tariff automatically applies (“first come, first served” basis). Non-certified
products (all the other meat) can no longer be imported into Switzerland in-quota and face a prohibitive
out-of-quota tariff rate. Further, out-of-quota imports from intensive livestock farming must be labelled
“meat from intensive production systems”, and the labelling requirements apply to the final consumer
in retail trade and in take-away outlets/restaurants.

As discussed in section 2.4 below, the Act takes full account of the variety of circumstances that
exist around the world and favours equivalence and mutual recognition of standards over
harmonization.

2.2. Sectoral scope

The hypothetical Livestock Farming Act covers all commercially relevant meat sectors in
Switzerland — cattle, pigs, poultry, sheep and goats, equidae, as well as wildlife species like deer and
bison. On the import side, it covers fresh, chilled, and frozen meats of all species (chapter 2 of the
Harmonized System) and cured meat.* It also affects imported eggs.’ It does not extend further
downstream to processed foods containing meat because of traceability issues.

2.3. Stated objectives and legal foundations

The Act’s stated objectives are to promote animal welfare, mitigate climate change and other
environmental impacts, and support a healthy diet. The three sets of objectives are mutually supportive
and interrelated.

4 The following items are covered: charcuterie meat like ham or viande sechée (meat salted, in brine, dried or
smoked, under subheading 0210 HS), sausages products like cotechini, mortadella, salami (subheading 1601), and
otherprepared or preserved meat products like tinned meat (falling under subheading 1602).

5 Subheading 0407 HS.
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The Act reflects ethical concerns about animal welfare. The aim is to protect the dignity and welfare
of animals, a constitutionally enshrined objective® that informs Switzerland’s animal welfare
legislation.” The Act endorses the guiding principles on animal welfare set by the World Organization
for Animal Health (WOAH) by referring to the five freedoms enshrined in the WOAH Terrestrial
Animal Health Code (hereafter, the “five freedoms”).?

By differentiating in favour of less-intensive farming systems with reduced livestock density, the
Act contributes to mitigating climate change, while meeting other sustainability challenges like
biodiversity protection, water quality, and nutrient management. In Switzerland and elsewhere,
livestock is the main agricultural source of greenhouse gases (GHG).® Reduced animal production i
viewed as the main systemic lever for reducing the negative environmental effects of agriculture (Mann
2021). The stated aim of the Act in this area is to reduce GHG emissions and in particular emissions
that are attributable to agriculture, in line with the CO2 Act.'? Key requirements in this respect are the
limits the Act sets on livestock density and size.!' Moving beyond the GHG-emission dimension, the
Act entails a structural shift towards diversified agroecological production systems that mitigate the
adverse environmental impacts of industrial livestock farming, including biodiversity loss, chemical
pollution, and land degradation (IPES-Food 2022). In particular, it favours a livestock production model
including extensive Alpine pastures, contributing to the preservation of cultural landscapes with high
floristic and biodiversity quality in the Alps (see also section 2.4.2).

Animal welfare and environmental concerns are holistically considered with human well-being.
The Swiss population eats three times more meat than necessary (Federal Department of Home Affais
2017), resulting in a protein-based diet that favours such diseases as cardiovascular disorders, diabetes,
and cancer (Mathijis 2015; Feskens et al. 2013; Chao et al. 2005). Through reduced meat supply and
higher prices, the Act creates the incentives needed to opt for a more diversified and healthy diet, in
line with the objectives of the Swiss Nutrition Policy (Federal Department of Home Affairs 2017).

The sustainability goals pursued by the Act are firmly embedded in the Swiss legal framework. At
the domestic level, the Act builds on the constitutionally-enshrined obligation to protect the
environment (Article 74 of the Federal Constitution) and animal welfare (Articles 80, paragraphs 1 and
2, and 120, paragraph 2). Its trade provisions implement the constitutional obligation to promote “cross-
border trade relations that contribute to the sustainable development of the agriculture and food sector”
(Article 104a). As mentioned, the Act links to other relevant legal texts and programmes on animal
welfare!'? and climate change.!3 It reflects the priorities and strategy of the Federal Councils

6 Articles 80, paragraphs 1 and 2, and 120, paragraph 2 ofthe Federal Constitution (SR 101).

7 Animal Welfare Act (AniW A) of 16 December 2005 (SR 455) and the Animal Protection Ordinance (AniPO)
of 23 April 2008 (455.1).

8 Namely: freedomfromhunger, malnutrition and thirst; freedom from fear and distress; freedom fromheat stress
or physical discomfort; freedom from pain, injury and disease; and freedom to express normal pattems of
behaviour. Paraphrasingthe W OAH Terrestrial Code, the Act considers an animalin a good state of welfare if “it
is healthy, comfortable, well nourished, safe, able to express innate behaviour, and if it is not suffering from
unpleasant states such as pain, fear, and distress” (W OAH 2022, chapter 7.1).

? Agriculture contributes 12.4 percent of total anthropogenic GHGemissions in Switzerland. The main agricultural
sources of GHGs were methane (CH4) emissions fromenteric fermentation (56 percent, mainly fromruminants).
See Agroscope, Swiss Agricultural Greenhouse Gas Inventory
https://www.agroscope.admin.ch/agroscope/en/home/topics/environment-resources/climate-air-
quality/treibhausgas-emis sionen/swis s-national-greenhouse-gas-inventory-agriculture.html (accessed 5 October
2022).

10 Federal Act on the Reduction of CO2 Emissions (CO2 Act) 0f23 December2011 (SR 641.71).

I As discussedin section2.1.1, the Act sets limits on the number of farms with animals, as well as on the nunber
of animals per farm (in absolute terms and per hectare ofutilized agriculturalland).

12 Including the Animal Welfare Act and its implementing ordinance (SR 455 and 455.1) and the ethological
programmes embedded in the Swiss Ordinance on Direct Payments in A griculture (910.13).

13 Federal Act on the Reduction of CO2 Emissions (CO2 Act) 0f23 December2011 (SR 641.71).
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sustainability policy (Federal Council 2021) in three priority themes: more sustainable consumption
and production patterns; climate, energy, and biodiversity; and social cohesion. It is consistent with and
builds on other programmatic frameworks, including the Swiss Nutrition Policy 2017-2024 (Federal
Department of Home Affairs 2017). The Act also reflects Switzerland’s sustainability obligations and
commitments under international law. It contributes to Switzerland’s climate policies and commitments
under the Paris Agreement, and counts towards Sustainable Development Goals (SDGs) 12 and 13,
which underscore sustainable and climate change-resilient food production systems. It echoes
Principle 8 of the Rio Declaration on Environment and Development (1992) and other principles of
international environmental law relating to the sustainable use of natural resources.

2.4, “Just” transition concerns

The Act seeks to accommodate “justice” questions that stand at the core of systems-level transitions
to more sustainable food systems (Tribaldos and Kortetméki 2022). “Just” transition concerns framed
the law-making process, as detailed below.

2.4.1. The standard-setting process in Switzerland

As mentioned, the law-making process in Switzerland set up inclusive standard-setting procedures.
The animal welfare requirements were set within the framework of a collaborative multi-stakeholder
network engaging groups from industry, animal welfare organizations, research, and government
sectors. The network appointed a technical taskforce composed of farmers, veterinarians, ecologists,
rural economists, and animal protectionists in charge of screening and reconciling the specifications set
in diverse private standards and labels, including BioSuisse, Demeter, Natura-Beef, IP-Suisse, and
others. Agreement was reached on the assumption that increased costs for farmers would be offset by
sustained or higher meat prices and income support, and that the reform would tackle domestic
production and trade simultaneously.

2.4.2. Support measures for a “just” transition

The Act provides for the phased-in implementation of the criteria over 30 years, with accompanying
support measures for farmers and consumers.

It provides support for farmers through transition payments to fund investment in animal-friendly
husbandry systems, as well as direct payments that compensate farmers for delivering ecological
services. Note that Alpine farms do not face major adjustment challenges as they comply by default
with most of the Actrequirements. By sustaining meat prices at a profitable level for peasant and Alpine
farmers, the Act levels the playing field between industrial livestock production and Alpine pastoralism,
allowing small/Alpine farmers to achieve fairer market prices.

The Act results in reduced meat supplies and increased meat prices domestically. Higher food prices
disproportionately hit the most vulnerable, who spend a higher share of their income on basic
necessities. A “just” and socially acceptable transition requires income support on the consumption end.
Under the Act, such support is triggered by meat price increases above specified threshold levels. When
the threshold is reached, Swiss residents eligible for insurance premium subsidies are entitled to
monthly food coupons to pay for food at defined local outlets, including farm markets.

2.4.3. Equivalence assessmentand third-party accreditation

The Act takes full account of the variety of circumstances that exist around the world and favours
equivalence of standards and regulations over harmonization. The concept of equivalence implies
acceptance of different standards or regulations if they adequately fulfil the same objectives. In other
words, a country can specify different requirements than those defined in the Livestock Farming Act if
they have comparable outcomes in terms of the objectives pursued.



The Act defines the broad outline of the equivalence assessment process based on international
guidelines (WTO TBT Agreement;'4 Codex Alimentarius;'> FAO et al. 2012). It explicitly refers to
thematic and regional networks that build consensus on the path towards livestock sustainability.'®
Linking with key elements of the revised model Trade & Sustainability chapter in the EFTA
Agreements, the Act emphasizes the importance of transformative dialogue and exchanges of
information and best practices on animal welfare and sustainability. !”

Box 1: The Act equivalence assessment process

The equivalenceassessmentscenario envisaged by the Actis bilateral or multilateral, rather than unilateral:

in our fictional case, Switzerland proactively engages with allits trade partners to assess their interest in seeking
equivalence determination, bilaterally, orin a multilateral setting.

The base standard that forms the basis ofthe equivalence assessment process is the Swiss regulation, which
is benchmarked against the WOAH “five freedoms™ (see above, section 2.3 and footnote8). Dissimilar standard
and regulations are considered equivalentto the Swiss ones ifthey adequately fulfilthe same objectives. In order
to favour the equivalence assessment, Switzerland has prepared a paraphrased and consolidated version of its
animal welfare requirements that emp hasize outcomes rather than prescriptive details.

Variations in foreign requirements are accepted ifbased on listed criteria, including: climatic, geographical
and other structural conditions; religious and cultural values; considerations of practical feasibility; technical
endowments and economic/regulatory constraints. Variations in requirements are accepted based on guidance
from networks and initiatives that catalyse coherent and collective practice change towards sustainable livestock
farming through dialogue, consultation, and joint analysis. '8

Switzerland has incorporated the transparency processes of the TBT A greement,'” including early notice and
consultations, into the regulatory lifecycle of the Act. It provided “early notice” in the preparation process,
notifying concerned members, through the W TO Secretariat, of the proposed measures. It established a dedicated
contact point and solicited comments on the proposed conformity assessment procedures. It has promptly
published its regulations.

Moving a step further in the direction of context-specific solutions, the Act promotes agroecological
principles and practices endorsed by the FAO and the Committee on World Food Security and Nutrition
(FAO 2018b; HLPE 2019). It promotes a standard-setting process anchored in contextual knowledge,
combining social, biological and agricultural sciences with traditional and local knowledge and
community-based innovations. In this direction, the Act explicitly endorses Participatory Guarantee
System (PGS) initiatives 2° as an alternative and complementary tool to third-party certification. Further,

14 WTO TBT Agreement (articles 2.4 and 2.7) & Annex3: Code of Good Practice for the Preparation, Adoption
and Application of Standards, https://www.wto.org/english/docs_e/legal_e/17-tbt e.htn#annexIll (accessed 5

October2022).

15 CAC/GL 34 Guidelines for the Development of Equivalence A greements Regarding Food Import and Export
Inspectionand Certification Systems, https://www.fao.org/3/X4489E/x4489¢04.htm (accessed 5 October 2022).
16 See, e.g. the Global Agenda for Sustainable Livestock (GASL), as well as dialogue on sustainable meat and
livestock production within the FAO (https://www.fao.org/agroecology/database/detail/en/c/1411710/) and
UNECE (https://unece.org/sites/default/files/2022-09/UNECE Seminar_Sustainability-Meat-progamme 5 .pdf)
(accessed 5 October 2022).

17 The chapters on Trade and Sustainability enshrined in the EFTA A greements provide for structured dialogue
and exchangeofbestpractices conduciveto sustainability.

18 See above,n 16and 17.

! The Code of Good Practice for the Preparation, Adoption and Application of Standards in Annex3 to TBT
Agreement.

2 See, e.g. IFOAM-supported PGS, https://www.ifoam.bio/our-work/how/standards-certification/participatory-
guarantee-systems (accessed 5 October 2022). For an assessment, Jacobi et al. 2022.
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it promotes integrated “landscape” approaches?! that certify entire sourcing areas as sustainable
through multi-stakeholder compacts involving administrations, private actors and communities (Box 2).

In setting up certification and compliance-assessment procedures, the Act builds on participatory
and adaptive land management initiatives that already exist in source countries, to the extent that they
explicitly seek ecological and social sustainability objectives. Where credible tangible structures do not
exist, the Act spearheads their development. To this end, Switzerland would set up a dedicated technical
assistance programme, the hypothetical Swiss Programme on Landscapes, for the recognition of
standards set within “integrated landscape” framew orks and to support the emergence of such initiatives
(Box 2). The programme will enhance the capacity of developing-country producers and traders to
comply with import requirements, but in line with local conditions. Itaims at easing one major challenge
on the implementation side, which relates to the certification of foreign products and equivalence
recognition.

To sum up, the sustainability requirements set by the Act are not coercive on other countries, but
flexibly designed to consider different situations in different countries. The standard-setting process i
localized, context-sensitive, enabling variations in sustainability requirements based on legitimate
socio-ecological criteria. As discussed in section 5, these flexibilities are key to prove the WTO
consistency of the Act. There is a fine line to draw here: sustainability requirements should be flexible
enough to be non-discriminatory under WTO law, but strict enough to be efficient in terms of their
sustainability outputs.

Box 2: Integrated landscape approaches

The hypothetical Swiss Programme on Landscapes provides support for highly participatory and adaptive
land management initiatives that explicitly seek ecological and social sustainability objectives. It is opento NQOs,
central/local governments or international organizations that implement “integrated landscape” approaches.

The term “landscape” defines a region or extent of territory within a country orstraddling across countries,
with discretenatural and cultural dimensions. An “integrated landscapeinitiative™is a “project, program, platform
initiative, or set of activities” that: (1) explicitly seeks to improve food production, biodiversity or ecosystem
conservation, and rural livelihoods; (2) works at a landscape scale and includes deliberate planning, policy,
management, or support activities at this scale; (3) involves intersectoral coordination or alignment ofactivities,
policies, orinvestments atthelevel of ministries, local government entities, farmer and community organizations,
NGOs, donors, and/or the private sector; and (4) is highly participatory, supporting adaptive, collaborative
management within a social learning framework” (Milder et al. 2014; Freeman et al. 2015).

Foroperational purposes, an accreditation unit is set up within the Swiss administration. The local landscape
scheme is accredited if it meets the criteria that define integrated landscape approaches (see above). The entity
managing theinitiative is thenaccredited to issue certificates of origin, whichserveas attesting documents for in-
quota imports to Switzerland.

3. Trade interests at stake

As mentioned, imports of meat to Switzerland are quantitatively restricted by tariff quotas provided
for in Switzerland’s Schedule of commitments.?? The tariff quota permits imports under one tariff rate
up to a specified amount; any additional (out-of-quota) quantity of the product can still be imported,

2l See, e.g. the action-driven coalitions promoted by the Sustainable Trade Initiative,

https://www.idhsustainabletrade.comvlandscapes/ (accessed 5 October 2022).

22 The tariff quotas are set out in Part I, Section I-B of Switzerland’s Schedule of commitments (Liste LIX -
SUISSE — LIECHTENSTEIN). Domestically, they are provided for and maintained under the following
nstruments: Ordonnance sur les importations agricoles (RS 916.01); Ordonnance sur le libre-échange 1 (S
632.421.0); Ordonnancesur le libre-¢change 2 (RS 632.319). Inrespectofits scheduled tariff quotas, Switzerland
is subject to notification obligations regarding the tariff quota administration arrangements (Table MA:1

notifications) as well as in-quota imports in respect of scheduled tariff quota products (Table M A:2 notifications).
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but at a higher, in most cases prohibitive, tariff rate. 2> Both in-quota and out of quota tariffs are bound
in Switzerland’s Schedule of commitments, which also records preferential in-quota rates set under
preferential tariff regimes. 24

The Swiss tariff quota system has effectively safeguarded self-sufficiency in animal products n
Switzerland. 25 Domestic production covers most of the market needs: for beef, Switzerland has a self-
sufficiency ratio of more than 80 percent; for pork, the self-sufficiency ratio is above 90 percent (Loi et
al. 2016). Overallin 2016, Switzerland produced 86 percent of the meat it consumed (Swissinfo 2018).

Meat imports complement domestic supply when necessary, and essentially serve to stabilize
domestic demand and prices. They are low in volume and value terms, serving a fraction (less than 15
percent) of the consumption needs of a small population (8.5 million people — by comparison, Tokyo
has over 37 million inhabitants). Overall, Switzerland accounts for only around 0.5 percent of meat
imports worldwide. 26

In terms of trade partners, European countries, and especially eurozone countries, remain
Switzerland's most significant import markets. Germany, France, and Ireland were Switzerland’s largest
trading partners for meat imports in 2019, accounting for approximately 34 percent of Swiss meat
imports in value terms. 2’

A few developing countries are also significant meat exporters to Switzerland: Brazil, Argentina,
Uruguay, and Paraguay. In 2019, they accounted for 15 percent of Switzerland’s meat imports in value
terms. 28 Their importance varies by product category, as detailed in Table 1. In 2019 for example,
Uruguay, Paraguay, and Argentina were the largest developing country exporters of beefto Switzerland,
while Brazil was by far the largest supplier of poultry meat. For these countries, Switzerland is a small,
but not insignificant export market. In 2019, Swiss beef imports absorbed 1 percent of Argentina’s
worldwide beef exports, 2 percent of Paraguay’s beef exports, and 5 percent of beef exports from
Uruguay. ?°

In light of the above analysis, the Act is likely to have only a marginal effect on existing meat trade
volumes in aggregate terms. [t does not raise major trade concerns in terms of direct trade effects, since
meat exports to Switzerland, for most countries, are small or non-existent. Furthermore, the Act will
neither decrease nor increase the predetermined quantity of meat that can be imported into Switzerland
at lower import duty rates — i.e. its scheduled tariff rate quota volumes. Thus, overall meat trade to
Switzerland will neither increase (the Swiss meat tariff quotas are already filled at 100 percent), nor
decrease as a consequence of the Act.

23 In some detail, the Swiss meat tariff quota regime is implemented through sub-quotas for different categories
of meat and meat products. For example, imports of beef products occur within the tariff quota n.05, which is
further subdivided into various sub-quotas for specific beef products. For pork, in-quota imports occur under tariff
quotan. 06, shared with poultry meat and sub-divided into several sub-quotas. The two tariff quotas are opened
by the Swiss Federal Office for A griculture (FOAG) at the request of Proviande, the trade association ofthe Swiss
meat industry, based on market needs. The predominant allocation methods have changed over time, including
“first come, first served”, auctioning, and domestic purchase requirements. See Loiet al. 2016.

24 Preferential in-duty rates are set by Switzerland under the Generalized System of Preferences (GSP) schene,
the Least Developed Countries (LDC) schemes, the Zone—zone preferences (EU) scheme, and Free-trade
agreements. Under these arrangements, Switzerland provides either preferential in-quota rates within its MFN
tariff quotas or specific bilateral tariff quotas (W TO 2017). LDCs benefit fromduty-free and quota-free treatment.
» The degree of self-sufficiency is captured by the ratio of domestic production to total domestic consumption.
%% Calculations based on UN Comtrade (Trade Value (USD), HS (as reported) 02 “Meat and edible meat offal”,
imports). Data retrieved on 10/Mar./2021.

27 Calculations based on UN Comtrade (Trade Value (USD), sum of HS codes 0201, 0202, 0203, 0204, 0205,
0206, 0207, 0208, 0209, 0210). Data retrieved on 04/Mar./2021. HS as reported.

28 Calculations based on UN Comtrade (Trade Value (USD), sum of HS codes 0201, 0202, 0203, 0204, 0205,
0206, 0207, 0208, 0209, 0210). Data retrieved on 04/03/2021. HS as reported.

% Calculations based on UN Comtrade (HS 0201 Meat ofbovine animals; fresh or chilled, Trade Value (USD),
year2019). Dataretrieved on 04/Mar./2021. HS as reported.
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However, the Act may have discernible trade effects in terms of the type of meat imported into
Switzerland, since only “sustainably” produced meat will be eligible for in-quota import. Under the
Act, trade in sustainably produced meat will likely expand, while “conventional” meat flows will
contract. In other words, there will be no increase or decrease in the meat trade to Switzerland, but a
change m its composition in favour of “sustainably” produced meat.

Such discrete impacts on specific market segments matter, in trade policy terms. Indeed, from a
trade law perspective, other aspects matter, beyond direct impacts on trade volumes. Relevant trade
concerns include potential export interests and possible suppression of growth of trade, as well as the
need to protect expectations regarding the competitive position of similar products in the marketplace.
In these respects, the Act could spearhead major shifts in the meat industry, with vast trade implications
for large meat exporters. Accordingly, the Act would likely trigger an intensive response of
Switzerland’s trading partners, given the systemic relevance of trade in agricultural products and the
interest of Switzerland’s trading partners to import more to the Swiss market. As discussed in the
following analyses, in order to mitigate the risk of trade disputes, Switzerland would need to proactively
engage in negotiations with all potentially affected trading partners with a view to establishing
equivalence arrangements. The extension of technical and financial assistance to developing countries
would also ease concerns about the restrictive impacts of the Act.

Table 1. Main meatimporters to Switzerland, by product category
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0201 - Meat of bovine animals; fresh or chilled

0206 - Edible offal of bovine animals, swine, sheep, goats, horses, asses,
mules or hinnies; fresh, chilled or frozen

Rank  Country Value % Rank  Country Value %
1|Ireland 45,835,934 25% 1|Germany 397,276 24%
2|Germany 21,230,089 12% 2|France 301,814 18%
3|Australia 21,183,166 11% 3|Netherlands 283,204 17%
4|Uruguay 17,433,192 9% 4|Ttaly 201,945 12%
5|Austria 16,537,785 9% 5|Belgium 132,839 8%
6|USA 13,596,810 7% 6|Austria 87,430 5%
7|Paraguay 13,117,752 7% 7|USA 62,619 4%
8|Argentina 9,094,915 5% 8|Ireland 56,578 3%
9|United Kingdom 4,192,992 2% 9|Spain 40,112 2%

10|France 4,051,805 2% 10|Poland 30,469 2%
184,207,486 90% 1,643,970 97%
. . 0207 - Meat and edible offal of poultry; of the poultry of heading no. 0105,

0202 - Meat of bovine animals; frozen (i.e. fowls of the species Gal[l)us dgnesticus;), ﬁ"esll?: chilled orgi‘rozen

Rank  Country Value % Rank  Country Value %
1|Austria 4,641,101 50% 1|Brazil 47,439,689 24%
2|Germany 2,153,926 23% 2|France 43,514,902 22%
3|Brazil 414,209 4% 3|Germany 37,729,095 19%
4|Paraguay 362,969 4%| 4|Hungary 31,416,817 16%
5|Poland 331416 4%| 5|Slovenia 11,392,515 6%
6|Netherlands 261,683 3% 6| Austria 5,126,781 3%
7|Ireland 237,486 3% 7|Poland 4,885,336 3%
8|USA 222,959 2%)| 8| Thailand 2,935,189 2%
9|Uruguay 179,266 2% 9|Netherlands 2,575,547 1%

10|France 143,743 2% 10|Italy 2,337,803 1%
9,296,547 96% 194,095,772 98%
0203 - Meat of swine; fresh, chilled or frozen 0208 - Meat and edible r.neat offal, n.e.c. in chapter 2; fresh,
chilled or frozen

Rank  Country Value % Rank  Country
1|Germany 18,624,955 64% 1|Austria 11,958,877 23%
2|Austria 6,271,087 21%| 2|Germany 7,881,269 15%
3|Portugal 1,391,543 5% 3|Slovenia 7,485,252 15%
4|Spain 1,136,144 4% 4|New Zealand 5,924,691 12%
5|France 783,295 3% 5|Hungary 4,586,905 9%
6|Slovenia 669,836 2% 6|France 3,659,216 7%
7|Czechia 110,370 0%| 7|Czechia 2,566,708 5%
8|Italy 108,287 0% 8|Netherlands 1,735,492 3%
9|Netherlands 103,482 0% 9|Spain 1,108,592 2%

10{Hungary 81,638 0% 10|South Africa 982,949 2%
29,330,322 100% 51,127,601 94%
N . N 0209 - Pig fat, free of lean meat, and poultry fat, not rendered or otherwise

0204 - Meat of sheep or goats; fresh, chilled or frozen extracted, fresh, chilled, frozen, salted, in brine, dried or smoked

Rank  Country Value % Rank  Country Value %
1[New Zealand 31,242,933 34% 1)Italy 55,007 63%
2|Australia 27,539,235 30% 2|France 13,998 16%
3|Ireland 13.472,331 15% 3|Germany 11,312 13%
4|United Kingdom 11,843,947 13% 4|Hungary 3,706 4%
5|France 4,177,561 5%, 5|Portugal 1,960 2%
6|Netherlands 2,523,817 3% 6|Bulgaria 938 1%
7|Germany 717,349 1% 7|Poland 523 1%
8|Hungary 311,500 0% 8|Spain 285 0%
9|Ital 208,883 0% 9|Romania 132 0%
10|Spain 198,323 0% 10|Czechia 68 0%

92,449,417 100% 87,997 100%

0205 - Meat; of horses, asses, mules or hinnies, fresh, chilled or frozen

0210 - Meat and edible meat offal; salted, in brine, dried or smoked; edible
flours and meals of meat or meat offal

Rank  Country Value % Rank  Country Value %
1|Canada 6,796,024 22% 1]Ttal 40,770,485 65%
2|Argentina 6,258,739 20% 2|Germany 6,525,752 10%
3|Spain 6,172,459 20%| 3|Spain 5,796,143 9%
4|France 3,324,567 11%| 4|France 4,063,327 7%
5|Italy 1,986,623 6% 5|Austria 3,099,835 5%
6|Uruguay 1,643,899 5% 6|Netherlands 1,396,007 2%
7| Australia 1,512,285 5% 7|Portugal 336,461 1%
8|Belgium 1,184,221 4% 8|Sweden 150,575 0%
9|Ireland 873,460 3% 9|United Kingdom 35,406 0%

10|Iceland 494,799 2% 10|Brazil 29,759 0%
30,736,456 98% 62,263,571 100%

Source: Dataretrieved on 2 Mar. 2020 fromthe United Nations Comtrade Database - International Trade Statistics - Import/Export Data. Processed by the
authors. Year 2019; Customs Proc. Code C00 All CPCs; Mode of Transport Code 0 All MOTs; Classification Harmonized Commodity Description and Coding
Systems (HS), as reported.
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4. Measures at issue and legal bases for the complaint

When assessing the WTO consistency of the Act, it is important to single out what are the specific
measures at issue from a trade policy angle. The following analysis translates the requirements of the
Act in trade policy terms and provides a snapshot of the WTO provisions that may be triggered.

4.1. The measures at issue

In WTO terms, the Act and its implementing ordonnances lay down regulations, standards, and
compliance assessment procedures in relation to livestock farming. In some detail:

The Act and its implementing ordonnances regulate meat products in terms of how live animals are
farmed. Specifically, the regulations set “sustainability” requirements for livestock farming in
Switzerland in respect of access to outdoors, grazing and feeding, animal rearing densities, husbandry
systems, and transport/slaughtering conditions. Compliance is mandatory in Switzerland. They are
technical regulations within the meaning of Annex 1.1 of the TBT Agreement: Terms and definitions.
They also come under scrutiny as internal, non-fiscal, regulations under Article 111:4 of the GATT
1994: National treatment on internal taxation and regulation.

The Act regulations on livestock farming in Switzerland reflect stringent guidelines related to farm
animal welfare, including the BioSuisse Standards, as validated by a collaborative multi-stakeholder
network engaging groups from the industry, animal welfare organizations, research, and government
sectors. These underlying guidelines are standards within the meaning of Annex 1.2 of the TBT
Agreement: Terms and definitions.

Further, the Act and its implementing ordonnances specify the procedures and assessment tool for
determining equivalence of domestic and foreign standards and for the accreditation of third-party
schemes. They include procedures for evaluation, verification, and assurance of conformity, as well as
registration, accreditation, and approval. They are conformity assessment procedures (CAPs) and
technical regulations (which also cover related administrative provisions) within the meaning of Annex
1.3 of the TBT Agreement: Terms and definitions. They come under GATT scrutiny as internal
regulations.

Finally, the Act establishes criteria for the labelling of meat products as “non-sustainable”. It
provides that out-of-quota imports of meat produced in a manner prohibited in Switzerland must be
labelled as such, once cleared at customs. Such labelling requirements apply to the final consumer in
retail trade and in takeaway outlets/restaurants. They are technical regulations within the meaning of
Annex 1.1 of the TBT Agreement: Terms and definitions and internal regulations under Article 1114
of the GATT 1994: National treatment on internal taxation and regulation.

At the border, the Livestock Act sets new eligibility criteria and conditions for in-quota import of
meat (see above, section 2.1.2). In GATT terms, such requirements and operational arrangements result
in specific tariff quota administration methods. Specifically, the eligibility requirements for in-quota
imports result in additional conditions linked to the administration of the tariff quota — requiring the
submission of a certificate of origin from a listed country or a validated sourcing area, or, alternatively,
a chain-of-custody certificate from an accredited scheme. Overall, such arrangements may come under
scrutiny as quantitative import restrictions under either the GATT and/or the AoA.
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Table 2: Measures at issue

Measures Type of measure and relevant Agreement

New eligibility requirements for in-quota | Border Tariff quota administration methods

imports (submission of a certificate of origin | measure (additional conditions linked to the

from listed country/“validated” sourcing areas or administration oftariff quotas) (GATT)

a “chain of custody” certificate from accredited Non-tariffmeasures (AoA)

scheme)

Mandatory requirements regarding livestock | Internal Technical regulations (TBT) / Internal

farming conditions regulations measures (GATT)

Labelling requirements Internal Technical regulations (TBT) / Internal
regulations measures (GATT)

Underlying animal welfare standards (non- | Internal Standards (TBT)

mandatory) regulations

Procedures and assessmenttools for determining | Internal Technical regulations and compliance

equivalence of domestic and foreign standard regulations assessment procedures (TBT)/ Internal

measures (GATT)

Box 3. Technical regulations, standards, and conformity assessment procedures underthe TBT Agreement

Term

Definition

Standards

Documents approved by a recognized body establishing rules, guidelines, or
characteristics for products or related processes and production methods.
Compliance is not mandatory. They may also deal with terminology, s ymbols,
packaging, or labelling requirements.

Technicalregulations

Regulations which lay down product characteristics ortheirrelated processes
and production methods, including the applicable administrative provisions.
Compliance is mandatory. They may also deal exclusively with terminology,
symbols, packaging, or labelling requirements.

Conformity Assessment

Procedures to determine thatrelevant requirements are fulfilled. They include
procedures for sampling, testing, and inspection; evaluation, verification, and
assurance of conformity; and registration, accreditation, and approval.

Equivalence

The acceptance that different standards or technical regulations on the same
subject fulfilcommon objectives.

Source: TBT Agreement,
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4.2. Legal bases for the complaint in respect of the measures

The measures at issue (see previous section) may have an impact upon both import opportunities
(Articles II: Schedules of concessions and XI: General elimination of quantitative restrictions of the
GATT 1994) and the competitive conditions of imported products on the internal market (Article I1I of
the GATT 1994: National treatment on internal taxation and regulation). Different aspects of the same
measure may be covered by different Agreements, and by different provisions of the covered
Agreements (the GATT 1994, the TBT Agreement and the AoA), as detailed below.

Measure | Possible legal bases for the complaint

GATT 1994

New eligibility requirements for
in-quota imports

Prohibited import restrictions?

Article X1:1

Eligibility requirements and quota

Introduce conditions not recorded n

Article II:1(a)

allocation methods Switzerland’s Schedule of commitments?
Inconsistent with the obligations to | Article XIII
administer tariff quotas on a transparent,
predictable, and fair basis?
Administered in a manner that is not | Article X:3(a)
uniform, impartial and/orreasonable?
Discriminate between meat of different | Articles I:1, XIII:1 and
foreign origin? XII:2(c)
Labelling requirements for non- [ Discriminated againstimported meat? Article III:1 and 4
certified (out of quota) meat Discriminate between meat products from | Article I:1
third parties ?
TBT Agreement
Labelling  requirements and | Unjustifiably  discriminate  between | Article 2.1  (technical
eligibility requirements for in- | foreign products, by favouring meat | regulations)
quotaimports imports of one member over those of | Apnex3.D (standards)

anotherbased on PPMs?

Have a detrimental impact on the
competitive conditions in the Swiss
market of imported meat compared to
domestic meat, based on PPMs?

Article 5.1.1 (CAPs)

Unnecessarily trade restrictive?

Articles 2.2
regulations)

(technical

Paragraph E of Annex 3,

“substantive  provisions”
(Standards)
Artticle 5.1.2 (CAPs)
Not in accordance with relevant | Article2.4
international standards and based on
abstract and unsubstantiated sk
concepts?
Agreement on A griculture
New eligibility requirements for | Introduce new agriculture-specific non- | Article 4(2)

in-quota imports
allocation methods

and quota

tariff measures, not scheduled?
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5. Hypothetical legal reasoning

How would a Panel argue on the case? This section presents some lines of legal reasoning for
deciding the case, drawing from the WTO adjudicator’s reasoning in past cases. It submits narrowly
functional readings of WTO law alongside more “systemic” interpretive approaches that give more
weight to sustainability concerns.3? The analysis considers key constraints imposed by the GATT, the
TBT Agreement and the AoA, in turn. It concludes by offering some thoughts on how to construe and
interpret the Livestock Farming Act in a manner consistent with WTO law.

Three important caveats are in order, before proceeding with the analysis.

First, it is important to note, this is a speculative exercise: in a real case, the outcome of the dispute
would be affected by the specific details of the arguments advanced by the parties to the dispute.3! Note
also that the order of the analysis would likely be reversed: regarding technical regulations or
agriculture-specific measures, a Panel would first start with the most specific and detailed agreement
(the TBT and the AoA), and then move onto the GATT 1994, following guidance from relevant cases.3?
The Panel would exercise judicial economy on the complainants’ claims under the GATT 1994 where
appropriate.

Second, in a related vein, the speculative nature of the inquiry limits the reach and level of ambition
of the analysis. Note, in this respect, that most environmental measures challenged in the WTO context
passed on principle, but failed on details, and eventually needed amendment. The devil will always be
in the details of specific regulations, which poses limits to the reach of our hypothetical inquiry. Indeed,
hypothetical legal reasoning is based on fictional legislation, which means that the details are not
available yet. Hence, our analysis is limited to whether the concepts and ideas pursued by our
hypothetical Act are in principle compatible with WTO law, while pointing to critical interpretative
areas where difficulties may arise in practice. >3

Third, in respect of a number of thorny issues, we will present alternate lines of legal reasoning,
contrasting narrowly functional and textualist readings of WTO rules with more “systemic”
understandings of WTO law informed by “sustainability” concerns. Such “systemic” reading of WTO
law, it should be stressed, does not amount to a form of political interpretation of the law. It is a legal
reasoning technique required by law. Under WTO law, the WTO adjudicator is required to interpret

30 «“Systemic law interpretation” implies open-textured rules interpreted systematically by reference to other legal
regimes relevant in the context (Biirgi Bonanomi 2015b, 29; 2015a, 161-164). Systemic lawmaking requires
“lawmaking procedures that are shaped by the “duty to include”, the “duty to structure and weigh”, and the “duty
to develop optimal options” (Biirgi Bonanomi 2015b, 29). It follows well established principles of coherent
interpretation and harmonization (Study Group of the International Law Commission 2006, paras. 37-43 and 410~
423; Biirgi Bonanomi 2015a, p. 161-162), whereby “any relevant rules of international law applicable in the
relations between the parties” shall be taken into account while interpreting a treaty (Art. 13(3)(c) Vienna
Convention on the Law of Treaties). The quest is for regulatory coherence and convergence, beyond legal
fragmentation (Study Group of the International Law Commission 2006; Pauwelyn 2003; Cottier et al. 2011;
Biirgi Bonanomi2015a).

31 By its terms ofreference, a panel can only address those claims that are specifically setout in a member’s panel
request.

32 EC — Bananas II, AB report, para. 204 (GATT 1994 and the Licensing A greement); EC — Sardines, panel
report, paras. 7.15-7.16, EC — Asbestos, panel report, paras. 8.16-8.17, EC — Seal Products, panel report, para.
7.66 (GATT 1994 and the TBT Agreement). See also the panel reports US — Clove Cigarettes, US — Tuna Il
(Mexico) and US— COOL: all three panels addressed non-dis crimination claims underthe TBT A greement first,
exercising judicial economy underthe GATT 1994.

33 Our hypothetical exercise implies the illusion of some “purity of intent” by the legislator, while in practice
regulatory schemes always depend on political acceptability and would not be enacted at all without political
compromise. As discussed in Mass 1996, the issue would then be whether considerations of political feasibility
could fit within the Article XX GATT definition of “necessary”.
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WTO provisions in accordance with the customary rules of interpretation of public international law.34
According to such rules, the WTO adjudicator, in interpreting WTO law, shall take into account any
other relevant rules of international law applicable in the relations between the parties. 33 As explicitly
acknowledged by the Appellate Body (US — Gasoline, US — Shrimp), WTO rules are not “not to be read
in clinical isolation from public international law”.3¢ Most importantly, the objective of sustainable
development, as also enshrined in the Preamble to the WTO Agreement,37 “must add colour, texture
and shading” to the interpretation of WTO law.3? This means that the WTO adjudicator, in carrying out
its interpretative function, shall always try to reconcile trade and non-trade concerns, by contextualizing
WTO law in an overall normative context that is informed by sustainability concerns (Study Group of
the International Law Commission 2006).

5.1. Constraints under the GATT 1994

The measures at issue (see section 4.1 above) regulate the way meat products are produced (OECD
1997 and Charnovitz 2002). They are trade measures linked to processes and production methods
(PPMs). Since they do not necessarily reflect the physical quality of the products, they are defined as
non-product-related PPMs, or npr-PPMs.

To some extent, the measures concemed have extraterritorial effect, since livestock farmers abroad
may be forced to change their practices if they want to access the Swiss market. Note however that this
is a common feature in the food trade: all countries set public health and animal health requirements
that must be satisfied by third countries exporting foodstuffs to their market. Further, as discussed,
Switzerland does not require that foreign countries adopt Switzerland’s technical regulations and
standards as a condition for market access. Instead, it sets procedures for the equivalence of foreign
standards and for third-party accreditation, considering relevant international standards.

With the above in mind, the paramount question, before we turn to a more technical analysis, is:
Are npr-PPMs (with extraterritorial effects) permissible under the GATT? The views expressed by the
GATT/WTO adjudicative bodies and scholars as regards the WTO admissibility of npr-PPMs have
evolved significantly over time.

As extensively discussed in Sifonios (2018) and summarized in Cottier et al. (2013), early scholarly
views were framed under the “product-process” doctrine, whereby regulatory distinctions between
products based on characteristics unrelated to the product were a priori illegal (for a review, Jackson
1992; Hudec 1998; Quick and Lau 2003; Eaton, Bourgeois and Achterbosch 2005; Conrad 2011; Cottier
2015). Under such an approach, regulatory distinctions between meat products based on farming
practices that do not affect the physical characteristics of the products would not be permissible under
the GATT. The approach moves from the determination of “likeness” according to which products that
share the same physical characteristics, end-uses, tariff classification, and consumer preferences are
“like” products and must not be discriminated with respect to tariffs, taxes, and other measures.3? The

34 Article 3.2 of the Understanding on rules and procedures governing the settlement of disputes (hereafter,
Dispute Settlement Understanding, or DSU), Annex2 of the WTO A greement.

35 Article 31 (3) (c) of the Vienna Convention on the Law of Treaties, or VCLT. However, the WO adjudicator
has never found that non-WTO rules would override substantive rights or obligations under the covered
agreements ofthe WTO. Note in this respect the express prohibition, enshrined in the Understanding onrules and
procedures governing the settlement of disputes (DSU), accordingto which the “[rlecommendations and rulings
ofthe DSB cannotaddto ordiminish the rights and obligations provided in the covered agreements” (DSU 3:2 in
fine).

36 US — Gasoline, ABReport,p. 17, DSR 19961, p. 3 at 16.

37 The Marrakesh A greement Establishing the World Trade Organization (the “WTO A greement”).

38 US— Shrimp, ABReport, para. 153. In the Shrimp — Turtle case, the Appellate Body made extensive reference
to international environmental law texts in assessing the scope oftheterms “natural resources”and “exhaustible”,
endorsingan “evolutionary” interpretationof W TO law.

¥ Japan — Alcoholic Beverages I, ABreport, p. 114; EC — Asbestos, ABreport, para. 101.
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non-admissibility of PPMs was stated in a number of GATT cases, % largely out of concerns about the
“extraterritorial” nature of PPMs. 4!

However, the perception of npr-PPMs has evolved since the late 1990s (Sifonios and Ziegler 2020,
pp. 119-127; Cottier etal. 2013, pp. 12-13):the WTO adjudicative bodies have developed more flexible
and complex views on the acceptability of PPMs unrelated to product characteristics. In the wake of the
US — Shrimp case, (otherwise) GATT inconsistent PPMs might be justified under GATT Article XX:
General exceptions, if they meet the conditions for justification (see below, section 5.1.3).42 The key
issue is not the PPM-character of the measure, but whether or not the measure is unduly discriminatory
or protectionist (Cottier et al. 2013, p. 13; Bernasconi-Osterwalder et al. 2006, pp. 205-218; Sifonios
2018).

Based on the above discussion, restrictions in the Swiss market on imported meat based on animal
welfare standards and other sustainability criteria are not a priori illegal under WTO law. In principle,
following the Appellate Body’s reasoning in Shrimp—Turtle, they will pass on principle, if certain
conditions are fulfilled. The key issue is not the PPM-character of the measure at stake. What matters
is that such measures comply with GATT rules. They must not amount to import restrictions nor
discriminate against imported products or among foreign products. If restrictive or discriminatory, they
must meet the requirements for justification as permissible exceptions under GATT Article XX:
General exceptions.*3

That said, the core legal issues that may emerge in a panel investigation are discussed below.
5.1.1. Internal regulations or quantitative restrictions?

As discussed (section 2.1.2), the Act sets new eligibility criteria and allocation principles for in-
quota import of meat: in order to be eligible for the tariff quota, shipments shall carry a certificate of
origin from a listed “equivalent” country or “validated” sourcing area or, alternatively, a chain of
custody certificate from an accredited scheme. Questions arise as to the nature of such requirements.
Do they constitute quantitative restriction on imports (regulated by GATT Article XI:1: General
elimination of quantitative restrictions) or do they simply enforce at the border internal regulations
(covered by the Note Ad Article IIT of the GATT)? If they amount to quantitative restrictions, they are
banned by Article XI GATT unless covered by a specific or general GATT exception. They are a prior
illegal, even if non-discriminatory. Exceptions would need to be sought under Article XX. If instead
the measures at issue constitute the border enforcement of domestic regulations, they are covered by
the Note Ad Article III of the GATT and are dealt with under GATT Article I11: National treatment on
internal taxation and regulation. A panel would then look at whether or not the measure discriminates
against imports. If the requirements are transparently set and non-discriminatory, they are in principle
GATT consistent. If the measures are found to be discriminatory or protectionist, they violate GATT
Article III: National treatment on internal taxation and regulation, even if justification could still be
sought under GATT Article XX: General exceptions.

Figure 1. PPMs underthe GATT

40 The non-admissibility ofregulatory distinctions based on characteristics unrelated to the product is supported
by two early GATT panels: See US — Tuna (Mexico), GATT panel report (unadopted), para. 5.14 and Mexico—

Taxes on Soft Drinks, panel report, paras. 8.42—45.

41 Developing countries were particularly reluctant to accept the legality of npr-PPM, out of concern that they
would be forced to invest in costly changes to their production and processing methods in orderto get access to
foreign markets.

2 US — Shrimp, ABreport, para. 121.

43 Note that measures inconsis tent with basic non-discrimination obligations ofthe GATT (Articles I or III) can
still be justified under Article XX, which prevents abuse/misuse of discrimination, in the form of “arbitrary or
unjustifiable discrimination between countries where the same conditions prevail”.
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Based on past jurisprudence, it could be argued in both directions, as discussed below.
5111 Quantitative restrictions

The new in-quota import requirements and allocation principles place limiting conditions on import
of non-certified meat. In this respect, they affect the opportunities for importation and generate a
disincentive to import from countries not meeting certain conditions. From this point of view, they can
be considered import “restrictions”, maintained in contravention of Article XI: 1 of the GATT 1994:
General elimination of quantitative restrictions. This line of reasoning finds support in some
GATT/WTO cases, e.g. the 1991 and 1994 (unadopted) Tuna—Dolphin cases** and, more recently, US
— Shrimp. %

It is important to note that the notion of trade “restriction” under Article XI is broad, covering
“situations where products are technically allowed into the market ..., but are only allowed under certain
conditions which make the importation more onerous” (/ndia — Quantitative Restrictions).*® As stated
by the Appellate Body in Argentina — Import Measures, ‘“not every condition or burden placed on
importation or exportation will be inconsistent with Article XI, but only those that are limiting, that is,
those that limit the importation or exportation of products”.#” Based on past jurisprudence, it would not
be necessary to quantify the limiting effect of the measure at issue, which could be inferred from the

44 The Tuna — Dolphin (1991) GATT panelexamined the provisions ofthe US Marine Mammal Protection Act
on harvesting oftuna. Theregulations required that, as a condition ofaccess to the US market for yellowfin tuna,
each country of registry of vessels fishing yellowfin tunain the Eastern Tropical Pacific (ETP) Ocean had to prove
that its overall regulatory regime regarding the taking of marine mammals was comparable to that ofthe US. The
requirement was met if the country in question proved that the average rate of incidental taking of marine
mammals by its tuna fleet operating in the ETP did not exceed 1.25 times the averageincidental takingrate of US
vessels operating in the ETP during the same period. The Panel found that these measures did not constitute
internal regulations covered by the Note Ad Article Il but quantitative restrictions on imports forbidden by Article
XI:1.

4 US — Shrimp, panel report, para. 7.16. In US — Shrimp, the measure at issue was an US import ban of
shrimp and shrimp products fromnon-certified countries. These were countries that did not used a certain
type of net in catching shrimp. The Panel found that the US prohibition on imported shrimp and shrimp
products violated Art. XI. Note that the United States had not put forward any defending arguments in this
regard.

46 India — Quantitative Restrictions, panelreport, para. 5.129.
47 Argentina— Import Measures, ABreport, para. 5.217.
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“design, architecture, and revealing structure of the measure”.4® Yet, the measure must have some
limiting effect on the quantity imported.

Box 4. Permitted exception under Article XI:2(c)?

Following the logic above, the new eligibility requirements and allocation principles for in-quota imports
would be considered “restrictions” banned under GATT Article XI. Their legality would depend upon the
exceptions in Article XX GATT, as discussed in section 5.1.3.

However, the question might arise on whether the new in-quota import requirements can be exceptionally
permitted under Article XI:2 (c). Article XI:2(c) allows import restrictions of agricultural products ifnecessary to
enforce a domestic supply management scheme. This basically implies that ifthe Actis intended to managethe

supply of domestic meat in Switzerland, and if the import requirements are necessary to enforce the supply
management scheme, the import restrictions are permissible.*’

In our view, if the Act is clearly designed and implemented domestically as a meat supply management
scheme, its import measures could be justified under the specific exception setin GATT Article XI:2(c). They
would meet the stringent criteria set in Article XI:(c).* In particular, the import restrictions would occur with
supply restrictions in Switzerland (even-handed requirement). They would be necessary to enforce the domestic
supply scheme, which would be frustrated by uncontrolled meat imports (necessity). Finally, the measure would
not reducethe proportion of meat imports relative to domestic production (proportionality test): as discussed, the
domestic supply scheme would reduce domestic livestock (and meat) supply below the levelit would otherwise
attain, while leaving import volumes unaltered. This means that the share of (sustainable) import would increase
in domestic meat consumption.

5.1.1.2 Internal regulations applied to imported products

A panel may take a different line of reasoning, focusing on other aspects of the challenged measure:
The measures at issue are not import restrictions in the sense of Article XI: General elimination of
quantitative restrictions, but internal regulations covered by the Note Ad Article III. The panel may
base its reasoning on various premises, as briefly presented below.

Based on the Appellate Body’s reasoning in Japan — Alcoholic beverages,”' PPM measures are
covered by Article I1I insofar as they affect the internal sale of products in the importing state’s market
(Sifonios and Ziegler 2020, p. 120). If one focuses on the “permissive” side of the Act, the new
eligibility requirements for in-quota imports define conditions under which a product may be imported
and marketed in the Swiss market on preferential terms. From this point of view, the tariff quota is not
an import restriction, but a trade liberalization instrument.

It can also be maintained that, based on GATT jurisprudence and practice, a scheduled tariff quota
is not, as such, inconsistent with Article XI: General elimination of quantitative restrictions.>? The tariff
quota implements Switzerland’s commitment to open its market, under certain conditions, to a fixed
quantity of goods at a reduced rate of duty.

Finally, drawing from Argentina — Import Measures and other relevant cases, a panel may uphold
the argument that not every condition placed on imports falls under the scope of Article XI: General

*® Argentina — Import Measures, AB report, para. 5.217 (referring to China— Raw Materials, AB report, paras.
319-320). See also EC— Seal Products, ABreport, para. 5.82; EU — Energy Package, panelreport, paras. 7.974-
7.975.

* More precisely, they are exempted fromthe Article XI:1 prohibition.

39 To be specifically exempted under Article XI:2 (c), the import restrictions must be implemented in conjunction
with a domestic marketing/production restriction (even-handedness requirement), must be necessary to the
enforcementofthe domestic supply restriction (necessity), and mustnotreducethe proportion of imports relative
to domestic production (proportionality test). On the elements and burden of proofregarding claims under
paragraph2(c)and 2(c)(i), see, e.g. Canada— Ice Cream and Yoghurt, GATT Panel Report, para. 62,and EEC —
Dessert Apples, GATT Panel Report, para. 12.3.

>t Japan — Alcoholic Beverages I, ABReport, p. 16.

52 See the discussion of import licensing and tariff quotas in the unadopted 1994 GATT panel report on EEC -
Bananas,para. 140.
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elimination of quantitative restrictions, but only those that are limiting, that is, those that limit the
importation.>3 By its design and in terms of trade effects, the Act will not have a limiting effect on
imports insofar as sustainably produced meat is concerned. By constraining domestic meat supply, the
Act will likely expand the share of (sustainable) meat imports in domestic consumption.

Based on this logic, a panel may find that the import restrictions amount to internal regulations
covered by the Note Ad Article IIII. They would then be GATT-consistent if non-discriminatory and
neutral as regards the origin of products (see below section 5.1.2).

5.1.1.3 Both

Finally, it may be argued that different aspects of the same measure are covered by different
provisions of the GATT, following the logic of the panel in /ndia — Autos.>* The new eligibility
requirements and allocation principles for in-quota imports of meat may have an impact on the
importation of certain meat, triggering Article XI: General elimination of quantitative restrictions. At
the same time, they may affect the competitive conditions of imported products in the internal market,
which is dealt with under GATT Article I11: National treatment on internal taxation and regulation.
Accordingly, the same measure may be assessed under varying provisions, but in respect of different
facts. However, for reasons of judicial economy, once the Panel finds a violation of Article XI: General
elimination of quantitative restrictions, it may abstain from assessing the complainants’ non-
discrimination claims under Article I1I: National treatment on internal taxation and regulation.

5.1.2. Non-discrimination of imported products and the issue of “likenesses”

The trade measures at issue, including labelling and in-quota import requirements, are subject to
the non-discrimination rules of the GATT, i.e. the most favoured nation (MFN) and the national
treatment (NT) principles. This basically implies that the sustainability requirements envisaged by the
Act should apply to the sale of meat imported from all countries (MFN principle), and also to the meat
produced in Switzerland (NT rule). In other words, Switzerland cannot discriminate between domestic
and imported meat (NT rule) and between foreign meats in respect of origin (MFN rule). The non-
discrimination obligations concern the requirements set, as well as the way they are administered. The
relevant rules are set forth in Article I:1 of the GATT 1994 (MFN principle), Article I11:1 and 4 (NT),
and Article XIII:1 and XII1:2(c) (MFN — tariff quotas).

While at first sight the Swiss sustainability requirements are origin-neutral, in that they equally
apply to domestic production and to imports from all countries, they might still raise non-discrimination
issues in different respects. They are briefly discussed below in respect of NT and MFN aspects. The
analysis first considers possible discrimination in respect of certified meat, domestic, and imported (NT,
section 5.1.2.1), and of different foreign origin (MFN, section 5.1.2.2). It then moves on to the broader
question of whether certified and non-certified meat are “like” products in respect of which no
regulatory distinction is allowed for NT and MFN purposes (section 5.1.2.3).

5.1.2.1 NT: “Sustainable” meat of domestic and foreign origin

As described in section 2.1, the hypothetical LFA more heavily hits domestic than imported products.
Domestically, the Act sets stringent animal welfare and density requirements that are incompatible with
intensive, large-scale livestock farming. At the border, the Act does not enforce an import ban on

3 Argentina — Import Measures, AB report, para. 5.217 (referring to China — Raw Materials, AB report, paras.
319-320) ; India — Autos, panel report, paras. 7.269-7.270. See also Dominican Republic — Import and Sale of
Cigarettes, panelreport, para. 7.265.

% In India — Autos, the Panel noted that Articles Il and XI of GATT 1994 have distinct scopes of application.
The Panelstated that “[I]t therefore cannot be excluded a priori that different aspects ofa measure may affect the
competitive opportunities of imports in different ways, making them fall within the scope either of Article III
(where competitive opportunities on the domestic market are affected) or of Article XI (where the opportunities

for importation itself, i.e. entering the market, are affected)” (India— Autos, panelreport, para. 7.224).
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industrial meat. Meat from industrial farming could still enter Switzerland out-of-quota, at a very high
tariff rate. In this respect, the Swiss regulation is even handed and does not explicitly discriminate with
regard to imports. However, questions of de facto discrimination may still arise regarding the
compliance costs involved and how they impact the competitive opportunities of imported meat. This
issue is discussed below.

5.1.2.1.1. De facto discrimination?

It may be argued that, through the compliance costs involved, the LFA reduces the competitive
opportunities of imported meat.>> One may argue, in this respect, that Swiss producers may comply
more easily with the Act sustainability requirements, which are ultimately based on a Swiss standard
supported by the government.>® Compliance costs for (unsupported) foreign producers may be higher,
even if the requirements are flexibly structured to allow variations that reflect local socio-ecological
conditions.

One may also consider segregation needs in those (foreign) production systems that allow intensive
livestock farming, which leads to even higher compliance costs. Foreign meat from sustainable sources
would need to be segregated from industrial meat throughout the livestock and meat supply chain, in
order to be imported to Switzerland. Swiss meat would not need to be segregated, since all the meat
produced in Switzerland will be sustainably farmed by default, given the prohibition of large-scak
industrial farming.

5.1.2.1.2. Counterarguments

However, the above considerations would not be conclusive in a non-discrimination case, if we consider
the part of the GATT non-discrimination analysis conducted under GATT Art. XX. As discussed in
section 5.1.3 (Justification under GATT Art. XX), the key issue in assessing factual discrimination of
PPMs is that sustainability requirements are not coercive on other countries, but flexibly designed to
consider different situations in different countries. This is the case with our hypothetical Act, which
highly deferential to local sustainability initiatives and context-specific settings. Cooperation and
technical assistance are also important. While this an issue for consideration under GATT Art. XX
(General Exceptions), rather than Art. I:1 (MFN), it is part of the overall non-discrimination analysis
under the GATT.>’

Further, based on an obiter dictum in the Asbestos dispute, some authors question whether there can
be violations of the NT rule without an overall protective effect for the national industry (cf. Ehring
2001 and Lester and Leitner 2001).°8 This would invite consideration of the overall trade impacts of the

>3 The issue of compliance costs figures prominently in a TBT case, the US — COOL case. The case concemed
United States’ country of origin labelling (COOL) requirements for beefand pork. In the case, the A ppellate Body
concluded that the COOL labelling requirements modified the conditions of competition in the US market to the
detriment of imported livestock by creating an incentive in favour of processing exclusively domestic livestock
and a disincentive against handling imported livestock (US — COOL, ABreport, para. 292). Though the Appellate
Body’s analysis referred to TBT Art. 2.1 (national treatment-technical regulations), it is relevant in the GATT
context also.

56 The Swiss Government has encouragedits adoption through two official animal welfare programmes, the SST
and SRPA, as discussed in some detail in section 2.1.1.

>7 While under the TBT Agreement all non-discrimination analyses are conducted under Article 2.1, part of the
GATT non-discrimination analysis is conducted under the general exceptions provision (the chapeau of GATT
Art. XX), in addition to GATT Art Iand III.

58 EC— Asbestos, ABreport, para. 100 (notes omitted):
[...] even iftwo products are “like”, that does not mean that a measure is inconsistent with Article Ill:4. A complaining Member
must still establish that the measure accords to the group of “like” imported products “less favourable treatment” than it accords
to the group of “like” domestic products. Theterm “less favourable treatment” expresses the general principle, in Article I1I:1,
that internal regulations ““should not be applied ... so as to afford protection to domestic production”. Ifthere is ““less favourable
treatment™ of the group of “like” imported products, there is, conversely, “protection” of the group of “like” domestic products.
However, a Member may draw distinctions between products which have been found to be “like”, without, for this reason alone,
according to the group of “like” imported products “less favourable treatment” than that accorded to the group of
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Act. As discussed in section 3, on the whole the Act will not have discernible trade impacts in terms of
the overall amount of meat that is imported: overall meat trade to Switzerland will neither increase, nor
decrease as a consequence of the Act.’® Instead, domestic supply will contract. This means that, n
relative terms, the share of imported products will expand in the domestic consumption basket. It does
not seem, then, that the Act imposes a greater overall disadvantage on imports than on comparabk
domestic goods. Yet, the “on the whole” principle has been rejected in key cases (see, for example, US
— Section 337 and US — Gasoline).®® Ultimately, the GATT non-discrimination provisions (Articles I
and III) protect competitive opportunities in the marketplace and there is no need for actual trade
impacts.

5.1.22 MFN: “Sustainable” meat of different origins

A relevant MFN question is whether the Swiss requirements treat “sustainable” meat originating
from different countries in a discriminatory way. The problem arises in respect of the manner in which
the in-quota import requirements are administered. As discussed, certified meat from listed countries
and validated sourcing areas is eligible for in-quota imports. It accesses the Swiss market until
exhaustion of the quota, on a “first come, first served” basis. Meat sourced from other countries or areas
is still eligible for in-quota import on a “first come, first served” basis insofar as the meat shipment is
certified as sustainable under an accredited private scheme. Are these arrangements discriminatory,
taking into account the criteria set by the Appellate Body in EC — Seal Products and other relevant
cases?¢! The question here is not whether certified (sustainable) and non-certified (conventional) meat
are “like” products in respect of which regulatory distinctions are not permitted — an issue discussed in
section 5.1.2.3 below. Instead, the question here is whether less favourable treatment is granted to
potentially sustainable meat sourced from certain WTO Members, in violation of the non-discrimination
requirements of the GATT. A panel may decide in different ways, as discussed below.

5.1.2.2.1. A narrow, textual reading

Based on a narrow textual reading of GATT Article I:1: MFN principle, °> a Panel may find that the
measures at issue do not “immediately and unconditionally” extend the same market access treatment
to all products that may potentially qualify as sustainable. As a matter of fact, the operation of the Swiss
scheme results in a de facto situation were only some sustainable meat shipments access the Swiss
market on preferential (in-quota) terms. This is inherent to the operation of a limited tariff quota
implemented on a “first come, first served” basis: once the quota is exhausted, sustainable meat can stil
enter, but under less favourable out-of-quota terms. Situations of de facto discrimination may also arise
from the use of lists — for example, the list of countries with equivalent animal welfare programmes,
the list of validated sourcing areas under accredited landscape initiatives, and the list of accredited
private labels. For example, the countries that have not engaged with Switzerland in seeking

“like” domestic products. In this case, we do not examine further the interpretation of the term “treatment no less favourable”
in Article I1I:4, as the Panel's findings on this issue have not been appealed or, indeed, argued before us.
59 Instead, the hypothetical Act would have discernible trade affects in terms of the type of meat imported into
Switzerland: underthe Act, trade in sustainably produced meat would likely expand, while “conventional” meat
flows would contract.
8! EC— Seal Products, ABreport, para. 5.86 (notes omitted):
8! EC— Seal Products, ABreport, para. 5.86 (notes omitted):

[...] Based on the text of Article I:1, the ©llowing elements must be demonstrated to establish an inconsistency with that
provision: (i) that the measure at issue falls within the scope of application of Article I:1; (ii) that the imported products at issue
are “like” products within the meaning of Article I:1; (iii) that the measure at issue confers an “advantage, favour, privilege, or
immunity” on a product originating in the territory of any country; and (iv) that the advantage so accorded is not extended
“immediately” and “unconditionally” to “like” products originating in the territory of all Members. Thus, ifa Member grants
any advantage to any product originating in the territory of any other country, such advantage must be accorded “immediately

and unconditionally” to like products originating from all other Members.
62 GATT Article I:1 reads in its relevant part: “... any advantage, favour, privilege or immunity granted by any
contracting party to any product originating in or destined for any other country shall be accorded immediately

and unconditionally to thelike productoriginating in or destined for theterritories ofall other contracting parties”.
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equivalence may argue that their meat is also “sustainable”, but discriminated against. They may also
ask why certain private schemes are accredited and not others, absent internationally agreed standards.
In all these respects, a panel may find that some countries are granted preferential market access, whike
others are not. If so, the arrangement would contravene the MFN principle in Articles I:1, XIII:1 and
XIII:2(c) of the GATT 1994. A panel may also find that the eligibility criteria and allocation principles
are inconsistent with the obligations to administer tariff quotas on a transparent, predictable, and fair
basis, contrary to Article XIII of the GATT 1994. Further, they may be found further inconsistent with
Article X:3(a) of the GATT 1994: Publication and administration of trade regulations in the event they
are not administered in a manner that is uniform, impartial, and/or reasonable.

5.1.2.2.2. Counterarguments

The above reasoning is narrowly textualist. Following a different line of reasoning, we may argue
that all sustainable meat could in principle qualify for in-quota import under the Act, which grants the
same market access opportunities to all potentially qualifying exporters. The market access conditions
set in the Act are per se origin-neutral as they refer to the type of production method, rather than to a
defined origin. In addition, the Act sustainability requirements are not designed and applied such that
only some countries/areas can de facto benefit from them. Instead, the standard-setting process
established by the Act is context-sensitive, with variations in sustainability requirements based on
legitimate socio-ecological criteria. Finally, the lists of eligible countries/areas Switzerland maintains
are not limited or closed, but rather constantly updated. Switzerland proactively engages with all its
trading partners to assess their interest in seeking equivalence of animal welfare standards; and the
Swiss technical assistance framework on Landscapes (Box 2) is open to all interested public/private
stakeholders that implement “integrated landscape” initiatives.

In our view, this conclusion reflects what is protected under the MFN obligation: as set by the
Appellate Body in EC— Seal Products, Article I:1 (MFN) protects “expectations of equal competitive
opportunities for like imported products from all Members”. % Such expectations are satisfied insofar
as the Swiss procedures ensure that all Members have equal opportunity to sell in the Swiss market after
successful completion of the procedures. The competitive advantage that must be extended
“immediately” and “unconditionally” to all potentially qualifying members is not in-quota access.
Instead, it lies with the fair opportunity to apply and participate in the procedure for in-quota access,
without being a priori excluded or discriminated against.® This line of reasoning is corroborated by

63 EC— Seal Products, ABreport, para. 5.87 (notes omitted):
Atticle I:1 thus prohibits discrimination among like imported products originating in, or destined for, different countries. In so
doing, ArticleI:1 protects expectations of equal competitive opportunities for like imported products from all Members. As stated
above, it is for this reason that an inconsistency with Article I:1 is not contingent upon the actual trade effects of a measure. We
consider that an interpretation of the legal standard of the obligation under Article I:1 must take into account the findamental
purpose of Article I:1, namely, to preserve the equality of competitive opportunities for like imported products fom all Members.
64 Otherwise, we would end up with a situation where the MFN obligation is construed as prohibiting a member
from attaching any conditions to the granting of a competitive advantage to imported products. The MFN
obligation would then turn into a market access obligation. As pointed out by the Appellate Body in EC — Seal
Products, this is not what Article I:1 MFN prescribes. In the words ofthe Appellate Body, the MFN rule under
GATT Article I:1 “permits regulatory distinctions to be drawn between like imported products, provided that such
distinctions donot result in a detrimental impact on the competitive opportunities for like imported products from

any Member” (EC — Seal Products, ABreport, para. 5.88).
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past cases — e.g. in US — Poultry®® and EC — Bananas I11.%° It also gives expression to “systemic”
objectives of coherent interpretation across provisions and treaties.

A panel may also pursue a line of reasoning that acknowledges differences between countries’
situations as part of the concept of non-discrimination. Based on this logic, the MFN rule requires that
any advantage Switzerland accords to a trading partner must also be extended to all other trading
partners where the same conditions prevail. Specific sourcing areas are validated as sustainable because
of their differing conditions, which justifies differing regulatory treatment. Based on this logic, the
Swiss regulations, by treating trade partners differently because of their diverse conditions, would still
achieve equality. In Canada —Wheat Exports and Grain Imports, the Appellate Body itself suggested
that countries should take account of the differing conditions of exporters:®’ comparing conditions or
“situations” is part of not discriminating between foreign products. Yet this is a controversial area, as
“pulling too hard on this thread could unravel the non-discrimination principle” (Lydgate 2011, p. 971).
It would also duplicate the non-discrimination analysis conducted under GATT Article XX, which
considers whether differences in treatment are rationally related to the different risks stemming from
different factual situation (see section 5.1.3).

5.1.2.3. NT & MFN: “Sustainable” and “non-sustainable” meat

Even if the Swiss regulations are formulated as origin neutral in respect of “sustainable” meat,
tensions with the MFN and NT rules might still arise. This is likely to occur if conventional and certified
meat are found to be “like” products. The question here is whether two otherwise identical products,
but produced according to different processes or methods, must be treated as “like” products in
accordance with the non-discrimination requirements of the GATT. As discussed below, this is
essentially a matter of consumer perception.

5.1.2.3.1. Relevant “likeness” factors

At this point, it is appropriate to take a step back and briefly assess how “likeness” is determined
under WTO law, before turning to the circumstances specific to our hypothetical case. What factors
shall be considered in deciding whether two products are “like” for purposes of the non-discrimination
requirements of the GATT?

5 US — Poultry (China), panel report, paras. 7.416-7.417. Paragraph 7.416 in its relevant part reads (notes
omitted):
We note that under the PPIA and the FSIS procedures, any country may request a determination of eligibility for the importation
of poultry products to the United States. Once a successful determination of equivalency is made and a final rule is published in
the Federal Register, countries can start exporting poultry products to the United States. Thus, successful completion of the
mentioned procedures is the only way that an importer can enter the United States market for poultry products. The opportunity
to sell poultry products in the United States market is therefore a very favourable market opportunity and not having such an

opportunity would mean a serious competitive disadvantage, or rather would amount to an exclusion ffom competition in the US
market. Such an opportunity would also affect the commercial relationship between products of two different origins where one

of the countries of origin is denied access to the PPIA and the FSIS procedures.
Paragraph 7.417 follows: “The Panel thus considers that the opportunity to export poultry products to the United
States after successful completion of the PPIA and the FSIS procedures is an advantage within the meaning of
Article I:1 of the GATT 1994 because it creates market access opportunities and affects the commercial
relationship between products of different origins”.

%6 EC — Bananas III, AB Report (Article 21.5-United States), para. 337 (notes omitted):

... The principle of non-discriminatory application captured by Article XIII:1 requires that, if a tariff quota is applied to one
Member, it must be applied to all; and, consequently, the term "similarly restricted" means, in the case of tariff quotas, that
imports of like products of all third countries must have access to, and be given an opportunity of participation. If a Member is
excluded from access to, and participation in, the tariff quota, then imports of like products from all third countries are not

“similarly restricted”.
" In Canada —Wheat Exports and Grain Imports, the Appellate Body stated: “When viewed in the abstract, the
concept of discrimination may encompass both the making of distinctions between similar situations, as well as
treating dissimilar situations in a formally identical manner” (Canada —Wheat Exports and Grain Imports, AB

report, para. 87).
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The Report of the Working Party on Border Tax Adjustments (1970) sets out the basic approach for
interpreting “like” or “similar” products in the various provisions of the GATT 1947. Three criteria
were suggested for determining, on a case-by-basis, the likeness of products: the product's end-uses in
a given market; consumers’ tastes and habits; the product’s properties, nature and quality (Working
Party on Border Tax Adjustment 1970, para. 18). A fourth criterion (a uniform tariff classification, if
sufficiently detailed) was added in jurisprudence as “a helpful sign of product similarity”.%® The
approach based on the four criteria was consistently reiterated in jurisprudence (see, e.g. Japan —
Alcoholic Beverages 11, Canada — Periodicals, EC — Asbestos).

Moving from the Border Tax Adjustment framework, in the landmark EC — Asbestos case the
Appellate Body concluded that “likeness” (under GATT Article II1:4: NT) is “fundamentally, a
determination about the nature and extent of a competitive relationship between and among products”.®®
Whether products have a sufficient competitive relationship “is a market-based determination,
reflecting consumer behaviour” (Trachtman 2017, p. 278). Some degree of cross-price elasticity of
demand, or elasticity of substitution,’® is one means of determining whether products sufficiently
compete in the marketplace, as pointed out in Japan — Alcoholic Beverages I1.7!

Thus, the understanding of “likeness” is market-based: in deciding whether two otherwise identical
products are “like”, the WTO adjudicator will not consider whether the aim of the discrimination is
protectionist or rather reflects a legitimate policy purpose (the so-called “aims and effects” test).”? The
presence of a competitive relationship is the decisive benchmark for the analysis.

That said, concerns about health, the environment, and so on may still enter a “likeness” analysis
under the GATT indirectly, insofar as they influence consumers’ behaviour. As stated by the Appellate
Body in US — Clove Cigarettes (a TBT case), they matter “to the extent they have an impact on the
competitive relationship between and among the products concerned”.”? This is also reflected in the EC
— Asbestos, in the GATT context.”# It has been noted in this respect, that the “aim and effects” test,
rejected in jurisprudence, has come back in determining “likeness” under the GATT through the narrow
window of “consumer preferences” (Lydgate 2011, p. 169). This insofar as consumers are aware and
sensitive to risks: legitimate regulatory distinctions that are not reflected in consumer preferences do
not play a role in determining whether products are “like” for GATT purposes (Howse 2012, p. 6 and
Trachtman 2017, p. 278).

The findings summarized above are subject to two important caveats.

First, as consistently pointed out in relevant cases, any determination of likeness under WTO law
is circumstantial and case-specific. No single approach will be appropriate for all cases.’> Rather, “an
assessment utilizing ‘an unavoidable element of individual, discretionary judgement' has to be made on
a case-by-case basis”, as recognized by the Appellate Body in EC — Asbestos.’® In the end, as

68 Japan — Alcoholic Beverages I, ABreport,p. 21.

69 EC— Asbestos, ABreport, para. 154.

70 Cross price elasticity of demand measures how a change in the price of one good will affect the quantity
demandedofanother good. It reveals the degree to which the goods are perceived as like or substitutable.

71 Japan — Alcoholic Beverages I, ABreport, p. 25.

72 The Appellate body explicitly rejected “aimand effects” in Japan — Alcoholic Beverages II and subsequent
cases.

73 US — Clove Cigarettes, ABreport, para. 119.

74 In EC— Asbestos, the Appellate Body noted that consumer tastes and habits are very likely to be shaped by the
health risks associated with known carcinogenic products (EC — Asbestos, ABreport, para. 122).

75 The criteria cited in Border Tax Adjustments are “simply tools toassistin the task of sorting and examining the
relevant evidence. They are neither a treaty-mandated nor a closed list of criteria that will determine the legal
characterization of products” (EC — Asbestos, ABreport, paras. 101-103). Whatever the frameworkused toaid in

the examination of “likeness”, a Panel will need to examine, in each case, “all ofthe pertinent evidence” (ibid).
76 EC— Asbestos, ABreport, paras. 101-103.
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acknowledged by the Appellate Body in Japan — Alcoholic Beverages 11, “panels can only apply their
best judgement in determining whether in fact products are ‘like'”.”” This reality highlights the need for
more “systemic” interpretations of WTO rules that take sustainability issues into account.

Second, it is important to bear in mind that the scope of the term “like products” varies between
different GATT provisions and between the GATT and other covered Agreements.”® In Japan —
Alcoholic Beverages 11, the Appellate Body evoked the image of an accordion whose width would vary
depending on the provision under which the term is being interpreted: “The accordion of “likeness”
stretches and squeezes in different places as different provisions of the WTO Agreement are applied”.”®

5.1.2.3.2. “Likeness” of meat products based on sustainability criteria

Based on the above analysis, would conventional and sustainably certified meat be treated as “like
products” for purposes of the non-discrimination provisions of the GATT? As discussed below, the
answer is speculative and involves some degree of discretionary judgment.

Sustainably and unsustainably farmed meat are “like” according to three of the four traditional
interrelated criteria for determining likeness under the GATT: physical characteristics, end-use, and
tariff classification. Indeed, conventional industrial meat and sustainably produced meat have the same
properties, nature, and quality (physical characteristics), including the same human consumption end.®°
They also have the same tariff classification under the HS Codes at the most disaggregated level.

However, the Panel should examine the evidence relating to these three criteria along with any other
evidence relating to consumer behaviour when making an overall assessment of whether conventional
and sustainable meat are in a competitive relationship in the marketplace. If competitiveness is
measured in terms of price sensitivity and substitution behaviour in the relevant market, the question s
whether meat consumers would readily switch between different meat categories (conventional and
certified) in response to price developments. The competitive analysis may lead to different
determinations, depending on whether the relevant market is defined as the entire meat market or by
reference to specific (“ethical”’) market segments.®! Further, a panel could take a static snapshot of the
competitive relationship at a certain point, or take a more dynamic view that gives specific weight to
the rise of “ethical consumerism” as evidence of consumer preferences.? It follows that even an
“objective”, econometric assessment of “likeness” would involve an unavoidable element of discretion.
Panels will apply their best judgment in defining the relevant market and will make discretionary
decisions in determining which evidence is most relevant — based on varying market data and different
survey-based findings about elasticity of substitution.

The problem can be illustrated by reference to a recent referendum motion that would have put an
end to intensive livestock farming in Switzerland (Swissinfo 2022). Of those who cast a ballot, about

77 Japan — Alcoholic Beverages I, ABreport, pp. 19-21.

78 For example, the scope of “like” in Article IIl:4 is broader than “like” in Article III:2, first sentence; and
“likeness” is determined differently in the TBT A greement, under which the protectionistor legitimate objective
of the measure matters in assessing discrimination.

79 Japan — Alcoholic Beverages II, ABreport, p. 21.

80 Some may argue, however, that the physical properties and nutrient content of organic and conventionally
produced meat vary. Foran overview, Srednicka-Tober et al. 2016.

81 If we focus ontheethical consumer segment, certified and conventional meat are not “like”. Ethical consumers
are committed to certified products and tend to be relatively price inelastic: they would not easily switch to
unsustainably farmed meat, irrespective of price incentives (Willer et al. 2021, at 255). Note however that the
sustainable meat market is a fraction of the overall meat market. If we focus on standard consumers and the
aggregate market, their demand is price elastic: “standard” consumers perceive meat products similarly,
irrespectiveofhow meat is produced. The key variable in their purchasing behaviour is price.

82 Shifts in consumers’ attitudes and behaviours have accelerated with the climate change crisis and COVID-19:
organic food sales are raising and an increasingly sizeable proportion of consumers are switching to healty
products in orderto prevent diseases (Willeret al. 2021, p. 139).
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63 percent rejected the initiative, and approximately 37 percent accepted it. The referendum indicates
that a significant, but still minority share of those who voted would not readily switch between different
meat categories (conventional and certified) in response to price developments. Indeed, even an
estimated 20 percent increase in price would not affect their preference for “sustainable” meat.
Nevertheless, the vast majority of voters are price sensitive, or remain unconvinced about the adverse
sustainability impacts of (regulated) industrial livestock farming. The referendum may provide some
indication of the degree to which meat supplies from intensive and non-intensive farming systems are
perceived as “like”, but does not solve a key issue: the threshold needed to make such degree of
preference relevant ina WTO case.

Case law provides little generalized guidance on the above issues —beyond the requirement to take
all evidence into account when assessing likeness. If we look to past cases, the term “like products™ has
been construed quite broadly in jurisprudence so far, narrowing the room of manoeuvre countries have
under GATT Articles I and ITI to draw regulatory distinctions grounded in sustainability concerns.™® For
example, traditional Japanese shocku and imported vodka were found “like” in terms of GATT Article
III:2: NT because they were both white spirits made of similar raw materials and have like end-uses.
Tuna caught by setting on dolphins was found “like” tuna fished in a manner that did not harm dolphins.
Even more importantly given some resemblance with our hypothetical case, seal products from different
types of hunt — “subsistence” versus “commercial” — were treated as “like” products. Given such
litigation outcomes, it is reasonable to believe that sustainably produced and unsustainably produced
meats may be treated as “like products” for GATT purposes. However, as mentioned, the political
context in which WTO law is embedded is moving quickly, with growing acknow ledgement of pressing
sustainability imperatives. Ethical consumerism has seen unprecedented growth in recent years and
shifting consumer preferences could make products “unlike” based on rising awareness of the climate
change challenge and other critical sustainability issues (Holzer, 2015, p. 110; de Schutter, 2015, p. 51).
A narrow interpretation of “likeness” that enables countries to differentiate products based on how they
are produced would follow from “systemic” interpretative approaches, whereby WTO rules should be
interpreted and applied in relation and by reference to a broader normative environment informed by
sustainability concerns.

5.1.2.3.3. Is “likeness” the central issue?

While the issue of “likeness” has attracted much attention in academic circles, questions arise as to
whether this is the main issue at stake.

In practice, if conventional and certified meat are found “like”, this does not mean that trade
measures that discriminate betw een meat products based on their sustainability impacts would be GATT
inconsistent. Grounds for justification could still be sought under Article XX: General exceptions,
which justifies otherwise GAT T-inconsistent measures that pursue legitimate public policy goals. In
other words, nontrade concerns would be protected through the GATT exception regime, rather than
being part of the GATT “likeness” analysis (Lydgate 2011, p. 174).

Interestingly, the main issue at stake in most PPM disputes was not the question of whether two
otherwise identical products, but produced according to different processes or methods, must be treated
as “like”. Instead, the question presented to the WTO adjudicator was whether determined procedures
favoured some countries and not others, for example in regards to the administration of tariff quotas.
As pointed out by Holzer, “[t]he likeness of products under Article I:1: MFN principle does not usually
come under close examination. Under that provision, examination is usually focused on whether
discrimination is based on origin” (Holzer 2014, p. 120). In stronger terms, De Schutter argues that the
traditional scholarly formulation of the “likeness” question is misleading: the focus under WTO is

% A wide interpretation of “like products”broadens the scope of the non-discrimination obligations, while a
narrow interpretation constrains them(Maggio 2017, pp. 72-73).
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whether import procedures treat products that have different national origins in a discriminatory way,
not whether they treat products that comply with certain standards like products that do not comply (de
Schutter 2015, pp. 49-50). The issue of non-discrimination has been extensively discussed in the
previous section and will be further discussed below, in the context of the non-discrimination analysis
under GATT Article XX.

5.1.3. Justification under GATT Article XX

Let us assume that the measures at issue are found to discriminate or restrict imports, in violation
of specific GATT provisions. Ifso, they could still be justified under Article XX of the GATT: General
exceptions. Its subheadings (a) to (j) provide grounds justifying departures from GATT rules for
legitimate public policies.

Based on US — Gasoline and subsequent jurisprudence,®* justification of otherwise GATT-
inconsistent measures under Article XX of the GATT involves a two-tier analysis. First, the
contemplated measure must be provisionally justified under one or another of the subparagraphs of
GATT Article XX. Second, the measure must satisfy the nuances of the introductory paragraph (the
“chapeau”) of Article XX. The following section considers the two aspects in turn, pointing to various
interpretive options.

5.1.31 Is the measure provisionally justified under one of the subparagraphs of
Article XX?

Four exceptions seemingly apply to our case: paragraphs (a), (b), (d), and (g) of Article XX.
According to these paragraphs, Switzerland may adopt trade measures inconsistent with GATT rules,
but “necessary to protect public morals” (a), or “necessary to protect human, animal or plant life or
health” (b), or “relating to the conservation of exhaustible natural resources” (g). Switzerland is also
free to take trade measures “necessary to secure compliance with its laws and regulations”, insofar as
these measures are GATT-consistent (d).

Provisional justification under any of these subparagraphs requires that the challenged measures
“address the particular interests specified in the paragraph” (an issue discussed in section 5.1.3.1.1
below) and that “there be a sufficient nexus between the measure and the interest protected” (section
5.1.3.1.2).%5 The extraterritorial reach of the challenged measures may also come under scrutiny in this
context (section 5.1.3.1.3).

5.1.3.1.1. Public policy objectives sought

Let us first consider whether the Act requirements address the particular policy interests enshrined
in GATT Article XX.

As discussed in section 2.3., the Act sets sustainability requirements in the pursuit of three
interrelated objectives: promoting animal welfare, mitigating climate change and other adverse
environmental impacts, and favouring a shift towards healthy diets. Such policy objectives are in
principle covered by Article XX: General exceptions. Indeed, Article XX grants WTO Members a wide
scope for manoeuvre to determine their environmental policies and objectives, including relevant
legislation.® A more detailed discussion is provided below.

8 US— Gasoline, ABreport,p.22. See also EC — Seal Products, ABreport, para. 5.169: “As establishedin WTO
jurisprudence, theassessment ofa claimof justification under Article XX involves a two-tiered analysis in which
a measure must first be provisionally justified under one of the subparagraphs of Article XX, before it is

subsequently appraised underthechapeau of Article XX[...]”.

85 See Appellate Body Report, US — Gambling, para. 292. Although the issue on appeal in US — Gambling
concerned the exception regime under the GATS, the Appellate Body analysis is also relevant in the context of
Article XX of the GATT 1994.

8 US — Gasoline, ABreport, p. 29-30 (notes omitted):
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Paragraphs (b: human, animal, and plant life or health) and (g: conservation of natural resources)

As reviewed in a WTO-UNEP report, in past cases, a number of policies have been found to fit
within the scope of paragraphs (b) and (g) of Article XX, including: policies aimed at reducing
consumption of cigarettes; protecting dolphins; reducing asbestos-related risks to human health;
addressing waste tyre-related risks to human, animal, and plant life and health (under Article XX(b));
and policies aimed at conserving tuna, salmon and herring, dolphins, turtles, petroleum, and clean air
(under Article XX(g)) (WTO and UNEP 2009). Further, some views expressed by the WTO
adjudicative bodies corroborate a broad interpretation of Article XX covering climate change concerns.
Based on the US — Gasoline jurisprudence,?’ a few scholars argue that climate change policies could
fall under Article XX(b), as they intend to protect human beings from the negative impacts of climate
change, or under Article XX(g), as they aim at conserving the ozone layer and those plant and animal
species threatened by global warming (see, e.g., Meyer-Ohlendorf and Gerstetter 2009; Pauwelyn 2007;
and de Schutter 2015).

Inlight of theabove, it can be easily maintained that the Act addresses the policy concerns specified
in paragraphs (b) and/or (g) of Article XX. The Act aims at progressively reducing farm animal stocks
and density as the main system lever for reducing agricultural GHG emissions. In this respect, it
addresses climate change concerns that are in principle covered under Article XX (under either (b) or
(g), or both). The Act animal welfare requirements are aimed at protecting animal life and health (a
protected interest under GATT Art. XX (b)). At the same time, they promote a pastoralist system that
supports the preservation of biodiversity-rich landscapes (linking with conservation objectives under
subparagraph (g)). The Act’s stated objective in respect of human well-being — specifically the
promotion of a more diversified and healthy diet — is relevant under subparagraph (b), in respect of
human health.

Paragraph (a) (public morals)

The Act’s underlying concerns about animal welfare relate to paragraph (a) (public morals) of
GATT Article XX. Under that paragraph, import restrictions are GATT-compliant if the imported
products contradict “public morals” in a country. Public morals have provided a ground for
(provisionally) justifying animal welfare regulations in the EC — Seal Products case.?® With specific
reference to the Swiss context, it has been argued that otherwise inconsistent trade measures originating
in a popular vote should qualify in principle as “necessary for the protection of public morals” (Sieber-
Gasser 2021). This raises the question: Does intensive industrial livestock contradict public morals in
Switzerland? In Switzerland, animal welfare is a constitutionally enshrined concern. Switzerland has
already banned the caging of chickens as well as the production of foie gras. It has made it illegal to
throw live lobsters into boiling water. This is evidence of public morals that reject farming practices
not respectful of animals. Note, however, that Swiss citizens have recently rejected an initiative that
would have put an end to intensive industrial livestock farming in Switzerland. Citizens either judged
that the dignity of animals is respected in the context of industrial livestock farming, or eased their

[...] Article XX of the General Agreement contains provisions designed to permit important state interests - including the

protection of human health, as well as the conservation of exhaustible natural resources -to find expression. [...] in the preamble
to the WT O Agreement and in the Decision on Trade and Environment, there is specific acknowledgement to be found about the
importance of coordinating policies on trade and the environment. WTO Members have a large measure of autonomy to
determine their own policies on the environment (including its relationship with trade), their environmental objectives and the
environmental legislation they enact and implement. So far as concerns the WT O, that autonomy is circumscribed only by the

need to respect the requirements of the General Agreement and the other covered agreements.

87 In US — Gasoline, the panel found that a policy to reduce air pollution was a policy concerning the protection
ofhuman, animal, and plant life or health under Article XX(b) (US — Gasoline, panelreport, para. 6.21), and that
apolicy to reducethedepletion ofclean airrelated tothe conservation ofan “exhaustible natural res ource” within
the meaning of Article XX(g) (ibid, para. 6.37).

88 In that case, the Appellate Body found thatthe EU Seal regime was “necessary to protect public morals” within
the meaning of GATT Art. XX(a), but that the EU had not demonstrated thatthe regime met the requirements of
the chapeauof GATT Article XX.
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ethical concerns in the face of rising food prices. In both cases, the public moral exception is weakened,
even if still relevant.

Paragraph (d) (compliance with GATT-consistent laws and regulations)

Finally, subparagraph (d) is also relevant, so long as the Act’s import regulation serve the purpose
of enforcing a domestic supply scheme. To be justified provisionally under paragraph (d) of Article
XX, two elements must be shown: first, the measure must be designed to “secure compliance” with
laws or regulations that are not themselves inconsistent with some provision of the GATT 1994; second,
the measure must be “necessary” to secure such compliance. 8 This second requirement brings us to the
following analysis about the relationship between the measure and its stated end.

5.1.3.1.2. Means—end relationship

As seen above, it is relatively easy to argue that the Act addresses the interests specified in one or
another of the subparagraphs of GATT Article XX: General Exceptions. However, this is not enough
to seek (provisional) justification under those exceptions. Itis necessary to prove that there is a sufficient
nexus between the measure and the interest protected. In our hypothetical case, the question is whether
the import/sales requirements of the Act will pass the “relating to” test and the “necessity” test
established by the GATT/WTO adjudicative bodies under paragraphs (a), (b), (d), and (g) of GATT
Article XX: General exceptions. The answer requires the analysis of the relationship between an end,
i.e. the policy objective pursued, and a means, i.e. the type of measure deployed in its pursuit (Cottier
et al. 2013, p. 15). As set by the Appellate Body, the evaluation of the means—end relationship differs
under the “relating to” test (paragraph (g)) and the (more stringent) “necessity” test (paragraphs (a), (b)
and (d)). The following analysis first considers whether the measures at issue would meet the conditions
to pass the “relating to” test, before moving on to the “necessity” test.

“Relating to” test

Article XX (g) justifies GAT T-inconsistent measures that “relate to” the conservation of exhaustible
natural resources. As discussed in section 5.1.3.1.1, the exception is interpreted to cover climate change
policies aimed at reducing GHG emissions.

Do the Act import/sales requirements genuinely “relate to” climate change objectives and/or the
promotion of biodiverse-rich landscapes in the Alps (legitimate ‘“conservation” objectives under
subparagraph (g))? This raises the question of whether any relationship with conservation is enough for
a trade measure to fit under Article XX (g), or whether a particular relationship is required. °°

Based on the Appellate Body reasoning in US — Gasoline and US — Shrimp, for a measure to “relate
to” the conservation of naturalresources, there must be a “substantial” relationship between the measure
and the stated objective. As worded by the Appellate Body, the contemplated measure should be
“reasonably related” to the end;®! it should reflect “a close and genuine relationship of ends and
means”.%? Such an interpretation of the “relating to” test is broader than the “primarily aimed to”
approach of earlier Panels. 3 However, it is narrower than what is suggested by the ordinary meaning
of the term “relating to” (Appleton 1997). In particular, a measure that is “merely, incidentally, or
inadvertently”, aimed at the conservation of an exhaustible natural resource would not satisfy the

89 Korea — Various Measures on Beef, ABreport, para. 157.

90 A second requirement must be met to be in line with paragraph (g): the measure applied to imports must be
“made effective in conjunction with restrictions on domestic production and consumption” (the so-called even-
handedness requirement). This requirement is easily met in our case: as discussed, we are in the presence of border

restrictions introduced alongside even more stringent internal controls.
o1 US — Shrimp, ABreport, para. 141.

92 Ibid.,para. 136.

93 See, e.g. Tuna— Dolphin (1991), GATT panelreport, paras. 5.30-5.34 (unadopted); the Tuna— Dolphin (1994),
GATT panel, paras. 5.21-5.27 (unadopted); and US — Gasoline, panel report, paras. 6.35-6.40.
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requirement. °* Further, the measure should not be “disproportionately wide in its scope and reach in
relation to the policy objective of protection and conservation”. %3

In light of the above, can a “genuine” relationship of ends and means be established between the
Act sustainability requirements and the conservation objectives protected under GATT Art XX (g)?
This seems to be the case if enough emphasis is put on the Act density requirements. °® In Switzerland,
livestock is the main agricultural source of GHGs that accelerate climate change.®” By discriminating
in favour of a less-intensive farming system with reduced livestock density, both in Switzerland and
abroad, the Act contributes to mitigating climate change. Further, the Act promotes a pastoralist system
that supports the preservation of biodiversity-rich landscapes in the Alps. In both respects, it rationally
links with conservation objectives under subparagraph (g)).

However, the complainants in a hypothetical dispute may still point to some aspects that make the
analysis more complex. In particular, some may argue that the Act requirements are not focused and
targeted enough, since some requirements essentially serve animal welfare objectives, not the
conservation of exhaustible resources. For example, requirements in respect of access to the outdoors
have no (positive) impact on climate change or the promotion of biodiversity, while they are central to
animal welfare. It could be claimed in this respect that the Act is “disproportionately wide in its scope
and reach” in relation to the policy objective of conservation.°®

In a related way, some may point to the complex trade-offs that exist across different policy
objectives under the Act — for example, between promoting animal welfare and reducing GHG
emissions. [t is important to note, in this respect, that extensive pastoralist livestock systems are by no
means free of negative environmental impacts. In terms of GHG emissions and “carbon opportunity
costs”, extensive systems may be less effective than industrial livestock (see e.g. Hayek et al. 2021).
GHG-mitigation interventions stress resource use efficiency along the chain, more than a change in
production systems, from industrial to pastoralist (see, e.g., Gerber et al, 2013).

Finally, when it comes to imported meat, it may be difficult to argue that the LFA is rationally
related to climate change objectives, unless the Act firmly sets (and enforces) limits on livestock density
and size in foreign countries, which may be difficult to do because of extraterritorial issues. If such
limits are not set, it would be difficult to maintain that the measure results in positive climate change
outcomes at the global level.

A Panel may address these arguments in different ways, depending on the nature, quantity, and
quality of the evidence presented. On the one hand, following e.g. £EC — Seal Products, the Panel could
assess the Actand its implementing ordinances “as awhole” and discern conservation as its main policy
objective. This also in the light of the fact that certain complex environmental problems may be
addressed only with a comprehensive policy comprising a multiplicity of interacting measures,
recognized by the Appellate Body in Brazil — Retreaded Tyres. On the other hand, the Panel may decide
that it is the climate change-related measures that must be justified under Article XX (g), while animal

94 US — Gasoline, ABreport, at 623.

% Ibid.

%6 As mentioned, the hypothetical Actsets limits on the commercial stock of animals in Switzerland. It does so by
limiting the number of agricultural holdings with animals, as well as the number of livestock units per farm in
absolute terms and per hectare ofutilized agricultural area. See above, section2.1.1.

7 Agriculture contributes 12.4 percent of total anthropogenic GHG emissions in Switzerland. The main
agricultural sources of GHG were methane (CH4) emissions fromenteric fermentation (56 percent, mainly from
ruminants). See Agroscope, Swiss Agricultural Greenhouse Gas Inventory
https://www.agroscope.admin.ch/agroscope/en/home/topics/environment-resources/climate-air-
quality/treibhausgas-emis sionen/swis s-national-greenhouse-gas-inventory-agriculture.html (accessed 5 October
2022).

% US — Shrimp, ABreport, para. 141.
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https://www.agroscope.admin.ch/agroscope/en/home/topics/environment-resources/climate-air-quality/treibhausgas-emissionen/swiss-national-greenhouse-gas-inventory-agriculture.html
https://www.agroscope.admin.ch/agroscope/en/home/topics/environment-resources/climate-air-quality/treibhausgas-emissionen/swiss-national-greenhouse-gas-inventory-agriculture.html

welfare requirements fall within the scope of other relevant exceptions, e.g. Article XX (a). This leads
us to the following “necessity” analysis under subparagraphs (a), (b), and (d).

“Necessary” test

If Switzerland wishes to justify its measure under the other exceptions, it must demonstrate that the
challenged measure is “necessary” by reference to the objectives it seeks — protect “public morals”
under paragraph (a); protect “human, animal or plant life or health” under paragraph (b); or “secure
compliance” with otherwise GATT-consistent laws and regulations under paragraph (d) of GATT
Article XX.

The “necessity” analysis under GATT Article XX is more complex than an assessment of the
“relating to” nexus. In WTO jurisprudence, the evaluation of “necessity” of a trade restriction under
Article XX involves “a process of ‘weighing and balancing’ a series of factors, including the importance
of the objective, the contribution of the measure to that objective, and the trade-restrictiveness of the
measure”.”? A measure’s contribution to its end is just one term of the “necessity” equation. Other
factors inform the analysis, beyond the level of contribution, including a consideration of potential
alternative measures that would have less restrictive effects. In the process of weighing and balancing,
the more important the common interests or values pursued, the easier it is to accept trade restrictions
as necessary. % The analysis below considers two variables of the necessity equation — the means-end
relationship and the availability of less restrictive alternatives. A Panel would need to evaluate them in
relation to each other and consider the interests or values at stake, in order to reach an overall
judgement. 101

a) Is the measure effective to achieve its aim?

As stated in Brazil— Retreaded Tyres, a panel “enjoys certain latitude” in analysing the contribution
of a measure to the realization of its ends.!%? Such an assessment may be performed in qualitative or
quantitative terms, and its depth “ultimately depends on the nature, quantity, and quality of evidence
existing at the time the analysis is made”. 193 Note also that in Brazil — Retreaded Tyres and EC — Seal
Products, the Appellate Body rejected the use of a pre-determined threshold of means—end contribution
in analysing the necessity of a measure under Article XX of the GATT 1994.1%4 The contribution
threshold is set at different levels depending on the trade-restrictiveness of the measure and the
importance of the interests at stake.

In our (fictional) case, the “contribution” analysis may be more or less complex depending on the
different objectives pursued. It is important to note, in this respect, that the LFA objectives are
multidimensional, even if entangled —promote animal welfare, reduce GHG emission and other adverse
environmental impacts of livestock farming, and favour a healthier diet. Under WTO law, the
environmental/health objectives of the LFA regime (assessed under (g) and (b)) are separate and
independent from the objective of addressing animal welfare concerns (assessed under (a)). This unlkess
justification of the FTA “as a whole” is sought under a single exception (for example, animal welfare).

The assessment in a hypothetical act can only be speculative, since in practice most would depend
on specific factual details that are not available in our case. Bearing that in mind, we can conjecturally
maintain that import/sale requirements based on animal welfare standards (in respect of access to
outdoor, housing conditions, etc.) rationally “contribute” to the protection of animal life and health
(paragraph (b) of GATT Article XX), in terms of means—end relation.

9 EC— Seal Products, ABreport, para. 5.214. See also Brazil— Retreaded Tyres, ABreport, para. 5.169.
10 EC — Asbestos, ABreport, para. 172.

101 FC— Seal products, ABreport, para. 5.214.

102 Brazil — Retreaded Tyres, ABreport, paras. 145— 146.

103 Jpid., paras. 145- 146

104 FC— Seal Products, ABreport, paras. 5.213-5.216.
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As regards the moral exception (paragraph (a)), in EC — Seal products the Appellate Body upheld
the Panel’s finding that an EU import ban on seal products was “necessary to protect public morals”
within the meaning of Article XX(a) of the GATT 1994. Along these lines, the LFA regulations may
be found apt to protect public moral concerns with regard to animal welfare — recognized as an
“important value or interest” under WTO law. 10

Turning to the means—end relationship to Auman life and health objectives, the assessment &
perhaps less straightforward. On the one hand, by reducing meat supply and raising meat prices, the
measures at stake are expected to drive a shift from meat to non-meat products, with positive public
health implications. On the other hand, higher meat prices may simply translate into lower nutrient
intake for vulnerable households, with adverse health impacts — though such impacts, in our case, are
mitigated by social safety measures, as discussed in section 2.4.2. Further, one may also consider human
health impacts from a zoonosis perspective. The measures at stake militate against an intensive farming
model that amplifies the impact of zoonotic disease due to the high density, genetic proximity, increased
immunodeficiency, and live transport of farmed animals (Espinosa et al., 2020; Jones et al., 2013). Yet
more traditional farming systems such as backyard farming may also increase the risks of disease
transmission from wild animals. A panel finding in this area would need to be contextual and evidence-
based.

Finally, as discussed, if the Act is interpreted to enforce a domestic supply management scheme,
border restrictions are clearly “necessary” to fulfil its objective. Switzerland would successfully
discharge the “means—end” burden of proof'if the Act is consciously designed as a supply management
scheme aimed at reducing industrial meat consumption in Switzerland, as discussed in Box 4.

With some nuances, the above analysis yields a preliminary conclusion that the measure would be
seen as apt to attain its desired policy objectives — although most would depend on the materiality
threshold set by the Panel in assessing necessity.

b) Is the measure the least trade-restrictive?

As mentioned, a measure’s contribution to its end is only one component of the necessity analysis
under GATT Article XX. A second component in the context of a necessity analysis under GATT
Article XX —(a), (b), and (d) — concerns the existence of potential alternative measures. The question
is: Are there less trade-restrictive options, reasonably available, that can adequately fulfil the same
objectives? If an alternative, non-violation measure or a less inconsistent measure is reasonably
available, the “necessity” test is not met. This is a question of reasonable alternatives, considering both
the trade-restrictiveness of the challenged measure and the importance of the non-trade interests or
values pursued.

The measures at issue include trade regulations in the form of new eligibility requirements for in-
quota imports. Such conditions relate to the administration of in-quota tariffs. They are less trade-
restrictive than an import ban. However, they increase the costs of trade and are cumbersome to
administer. A panel would then consider if there are less trade-restrictive alternatives, which are
reasonably available and equally effective in achieving the same policy goal — that is, to protect
animal/human life and health or public morals. It may arrive at different conclusions, as discussed
below.

One may argue that there are reasonably available alternatives to unilateral trade restrictions, and
equally effective. For example, positive labelling may offer an alternative to unilateral border
restrictions in driving more sustainable consumer behaviour. It may also be trade restrictive, but less so
than the challenged measures. In Switzerland, for example, the market share of organic products rose
from4.6 percentin 2007 to 9 percentin 2017 (Swiss info 2018), a development spearheaded by positive
labelling. Other alternatives to border restrictions include incentives — in the form of direct payments to
producers that reduce their livestock and implement specific animal welfare programmes. Two

105 FC- Seal Products, panel reports, para. 7.632.
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voluntary programmes have been particularly successful in spearheading high animal welfare standards
in Switzerland — the SST and SRPA programmes. An increasing number of farms adhere to these
programmes, which have proved effective in spearheading major shifts in production patterns.
Likewise, it would be important to remove improper incentives, before taking unilateral trade measures.
For example, Switzerland may reduce and adjust existing explicit and implicit subsidies that do not
embed sustainability requirements, such as the so-called “Inlandleistung”, i.e. the quota rents received
by domestic producers. Finally, as regards human health and dietary patterns, non-regulatory demand
side measures, such as awareness-raising and education, are key policy instruments to promote a shift
in consumption form meat to a more varied diet that reduces health risks and environmental pressures.
Overall, some might argue that a more comprehensive approach could achieve more than unilateral
trade measures, and do so in a more efficient manner.

However, there are also valid arguments in favour of border measures. Mandatory labelling schemes
involve similar certification and compliance assessment costs to those incurred under the hypothetical
LFA, but are less direct in their effect. Labels neither reduce the availability of industrial meat nor
increase its price; they only signal to consumers that some meat is sourced sustainably. Their impact
will depend on the willingness of consumers to change their consumption habits in light of the
information, without any price incentive. Voluntary private labels are highly contested in terms of their
sustainability impacts: most private labels are demand-driven and commercially oriented, and have little
consideration for socio-ecological specificities in context and local needs. Note also that the systemic
impact of positive labelling remains small: in Switzerland, for example, only 6 percent of the meat
consumption market is sustainable (based on organic standards). This also reflects the fact that some
market segments in consuming markets, such as industrial consumers and the restaurant- and food-
service sectors, do not have special market incentives to shift to sustainable sourcing practices
(Baumgartner and Biirgi Bonanomi 2021). When consumers are not aware or not sensitive to risks, the
regulator should step in with command-and-control type measures. It is also important to acknowledge
that the Act is per se a relatively mild trade restrictive option. It does not set an import ban: non-
compliant meat can still enter Switzerland, even if out of quota. Further, Switzerland does not require
that foreign countries adopt Switzerland’s technical regulations and standards as a condition for in-
quota access to the Swiss market. Instead, it sets procedures for the equivalence/mutual recognition of
substantially equivalent standards. Taking all these facts into account, based on the nuanced analysis in
EC— Asbestos, ¢ the panel may then consider that, in the present context of climate change, the values
pursued by the measure are “vital and important in the highest degree”, which may justify some
mitigated interference with trade interests.

5.1.3.1.3. Extra jurisdictional aspects

A final issue deserves attention, as part of the analysis under Article XX: General exceptions. The
Swiss import requirements promote sustainable livestock farming within and outside Switzerland. They
may be perceived as “extraterritorially” applied,'?” to the extent that they pursue sustainability
objectives outside the Swiss jurisdiction. Would Switzerland be able to defend the measure under
GATT Article XX? In particular, can a trade measure protect the life or health of animals outside the
jurisdiction of the state taking the measure?

Such complex jurisdictional question can be approached from three separate but related angles: the
“coercive” effects of the measure on the policy discretion of other countries; recourse to unilateral
measures conditioning market access to the adoption of certain policies by exporting countries; and the
link between the protected interests and the jurisdiction taking the measures. We briefly take them in
turn.

107 The issue is contested. As stressed in Sifonios and Ziegler 2020, as far as public international law is concemed,
“there is no right totradeand each country has the sovereign rightto choose the conditions to which products can

be imported in its territory” (p. 125).
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The “coercive” effects of the measure

The first issue revolves around the potential “coercive’ nature of the measure. While this is an issue
under the second-tier analysis (chapeau of Article XX, discussed below), we here consider its
jurisdictional implications. Based on US — Shrimp,'°% Switzerland should not require another member
to adopt essentially the same regulatory programme with respect to livestock conditions, but should
instead accept as equivalent exporting countries’ own programmes, if comparable in effectiveness. The
standard is a relatively flexible one: As confirmed in the US — Shrimp compliance assessment
proceeding, 19° a requirement that foreign programs should be comparable in effectiveness would be
compatible with the chapeau of Article XX GATT and hence would not constitute arbitrary
discrimination. The country enacting the measure would retain some discretion in assessing which
programmes can be considered as comparable in effectiveness (Howse and Neven, at 53). As
extensively discussed in Section 2.4 and below, the Swiss regulations are framed in a context-sensitive
and flexible way and do not have “coercive” effects on the policy discretion of other countries.

Unilateralism v. multilateralism

A second related issue is whether unilateral measures conditioning market access to the adoption of
certain policies by exporting countries are consistent with (the chapeau) of Art XX (again, an issue
under the second-tier analysis — Section 5.1.3.2 below). As extensively reviewed in Sifonios (2018),
while some early GATT jurisprudence had concluded that such unilateral measures were outside the
scope of GATT Article XX, 19 new perceptions were formed in the wake of more recent environmental
disputes. In US — Shrimp, the Appellate Body noted: “conditioning access to a Member's domestic
market on whether exporting Members comply with, or adopt, a policy or policies unilaterally
prescribed by the importing Member may, to some degree, be a common aspect of measures falling
within the scope of one or another of the exceptions (a) to (j) of Article XX”.!!! Hus, based on the US
— Shrimp logic, the exceptions under Article XX could in principle cover unilateral measures
conditioning market access to the adoption of certain sustainability policies, including npr-PPMs.
However, there is little scope for abusive unilateral action: in US — Shrimp the Appellate Body applied
a balancing approach whereby the rights and obligations of the Members “are weighed and must be
exercised in good faith (‘reasonably’)” (Appleton, at 492).112 Such test will “restrict most if not all
instances of abusive unilateral action, and serve to limit the serious risks that product distinctions based
on NPR-PPMs could pose to the international trading system” (ibid.). As discussed in the following
Section, the balancing/proportionality test enshrined in the chapeau of Art XX invites consideration of
alternative, less trade restrictive courses of action, alongside other chapeau’s requirements that limit the

18 US — Shrimp, ABreport, para. 164.
109°US — Shrimp (Article 21.5 — Malaysia), ABreport, para. 144:

In our view, there is an important difference between conditioning market access on the adoption of essentially the same program,
and conditioning market access on the adoption of a program comparable in effectiveness. Authorizing an importing Member to
condition market access on exporting Members putting in place regulatory programs comparable in effectiveness to that of the
importing Member gives sufficient latitude to the exporting Member with respect to the program it may adopt to achieve the
level of effectiveness required. It allows the exporting Member to adopt a regulatory program that is suitable to the specific
conditions prevailing in its territory. As we see it, the Panel correctly reasoned and concluded that conditioning market access
on the adoption of a program comparable in effectiveness, allows for sufficient flexibility in the application of the measure, so
as to avoid “arbitrary or unjustifiable discrimination.” We, therefore, agree with the conclusion of the Panel on “comparable

effectiveness”
"0 0n the 1991 Tuna — Dolphin case, the panel considered that if Article XX(g) applied extra jurisdictionally,
“each contracting party could unilaterally determine the conservation policies fromwhich other contracting parties
could not deviate without jeopardizing their rights under the General A greement”. On this ground, the Panel ako
rejected an extra jurisdictional application of Article XX(b) (US — Tunal (1991), GATT panelreport, paras. 5.30-
5.34). WTO members’ independence to determine their own environmental objectives has been restated on a
number ofoccasions, forexample in US — Gasoline andin Brazil— Retreaded Tyres.
" US — Shrimp, ABreport, para. 121. In that landmark case, the Appellate Body assessed as within the s cope of
Article XX(g) a policy that applied not only to turtles within the United States’ waters but also to those living
beyondits national boundaries.
12 US — Shrimp, ABreport, paras. 156 and 158.
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potential application of unilateral trade measures — the non-coercive requirement, the need to explore
co-operative solutions beforeresorting to unilateral approaches, and due process safeguards (see below,
Section 5.1.3.2).

“Nexus” issues

Finally, in the context of the first-tier analysis under GATT Article XX, questions arise regarding
the interests protected, and the “nexus” with the jurisdiction taking the measure. Based on the Panel
reasoning in EC — Tariff Preferences, a measure must be designed for the purpose of protecting human
life or health in the regulating state in order to fall within Article XX(b).!!3 Based on US — Shrimp
(Article XX(g)), there should be a “sufficient nexus” between the situation in exporting countries and
the sustainability risks for the importing country that imposes the measure. In the US— Shrimp case, the
“nexus” was established since the species of sea turtles at stake were “highly migratory animals, passing
in and out of waters subject to the rights of jurisdiction of various coastal states”, and were “all known
to occur in waters over which the United States exercises jurisdiction”. 114

That said, the key question in our case is whether a sufficient nexus exists between unsustainable
livestock farming elsewhere and the risks for Switzerland. A nexus would evidently exist if the
measures at stake were grounded in public morals within the meaning of GATT Article XX(a), or if
they were designed to secure compliance with domestic laws under Article XX(d). More complex nexus
issues would instead arise if justification were sought on the basis of human/animal health concems
(Article XX(b)) or environmental/climate policy concerns (Article XX(g) and part of (b)). While
(human and animal) health concerns would raise jurisdictional issues based on EC — Tarnff
Preferences,''> the “extraterritoriality” issue would likely be less prominent in respect of
environmental/climate policy objectives. As pointed out by Cottier at al. (2013, p. 18-19; 2021), one
may argue that climate change and loss of biodiversity are issues of Common Concern of Humankind
enshrined in international treaties.''® As a matter of fact, climate change caused by emissions resulting
from activities outside Switzerland affects Switzerland as well. In this respect, measures aimed at
encouraging sustainable livestock practices elsewhere can be viewed as having a sufficient nexus with
the risks in Switzerland. Yet, for this argument to hold, the design of the measure and its stated objective
should be sufficiently linked to climate change mitigation and other environmental objectives, as further
discussed in Section 5.1.3.1.2 above.

113 The Panel found that the tariff preferences granted by the European Communities under its Drug Arrangements
were not related to the protection of human life or health in the European Communities. Instead, they pursued
development policy objectives in developing countries, to favour sustainable development (EC — Tarif
Preferences, Panel Report, para. 7.202).

14 US — Shrimp, ABreport, para. 133. The issue is embraced in food systems. As statedin UNEP 2019 (p. 13),
“policies developed through a food systems lens tackle unsustainable production patterns by acknowledging the
consumption drivers that shape the design ofthese production systems (e.g. consumer preferences for processed
livestock products and fast food, lifestyles, education, etc.).”

115 As mentioned, based on the Panel reasoning in EC — Tariff Preferences,a measure would need to be designed
for the purposeofprotecting animal welfare in Switzerland in order to fall within Article XX(b). Instead, border
restrictions tackling meat fromintensive farming would be intended to protect animal welfare outside the Swiss
jurisdiction.

116 The recognition of climate change, biodiversity, and other sharedissues as a “common concern of mankind”
has found expression in a number of treaties, including the 1992 United Nations Framework Convention on
Climate Change, the 2015 Paris Agreement, e 1992 United Nations Convention on Biodiversity, the 2001
international Treaty on Plant Genetic Resources for Food, and the Convention for the Safeguarding of the
Intangible Cultural Heritage of 17 October 2003. The emerging principle of common concern has operational
significance in relation to shared issues/public goods whosemanagementinvolved fundamental collective action
problems. As discussed in Cottier (2021), “basic obligations under the principle of Common Concern of
Humankind comprisenot only that of international cooperation and duties to negotiate, but also of unilateral duties
to act to enhance thepotential of public international law to produce appropriate public goods”. Foran overview
and discussion, Cottier (2021).
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Shared concerns about biodiversity loss and climate change would provide a sufficient nexus if we
were to interpret WTO law in accordance with the objective of sustainable development. That objective
is written into the Preamble of the Marrakesh Agreement establishing the WTO. It adds “colour, texture
and shading” to the interpretation of the WTO Agreements, as stated by the Appellate Body in US —
Shrimp.'7 Under that principle, in carrying out its interpretative function, the WTO adjudicator is bound
to reconcile free trade with the need to take into account climate change, biodiversity, and other shared
environmental concerns. Such interpretive process is likely to make the “extraterritoriality” issue less
prominent than in the past in the area of environmental/climate claims (Sifonios and Ziegler 2020).

5.1.32 Does the measure meet the “chapeau’ requirements?

Let us assume that the Act import/sales requirements are provisionally justified under one of the
paragraphs of Article XX (first-tier analysis). In order to be justified under Article XX, they would ako
have to satisfy the conditions of the chapeau of Article XX (second-tier analysis).!!'® The relevant
requirements under the chapeau are that the measure is “not applied in a manner which would constitute
a means of arbitrary or unjustifiable discrimination between countries where the same conditions
prevail”, and is not “a disguised restriction on international trade”.

WTO jurisprudence has specified some of the conditions which may help to demonstrate that a
measure is applied in accordance with the chapeau. These include the flexibility of the measure to take
into account different situations in different countries, basic fairness and due process in its
implementation, and relevant cooperation activities undertaken by the defendant. Other substantive
requirements point to some “balance”, or “proportionality” test, and “reasonableness”, in the application
of the measure. Such circumstances are discussed below, in the specific context of the Livestock
Farming Act.

a) Flexibility

First, following US — Shrimp a panel would likely look at whether the import/sales requirements of
the Act are flexibly designed to take into account different situations in different countries. In other
words, the Swiss measures should not have a “coercive effect” on the internal policies of the exporting
country. '!® Switzerland should not require another member to adopt essentially the same regulatory
programme with respect to livestock conditions, but should instead accept as equivalent exporting
countries’ own programmes, if comparable in effectiveness.

As discussed, the Livestock Farming Act allows for sufficient flexibility in the application of its
requirements, at least on paper. The implementing ordinances recognize the production rules and
inspection systems that exist in a number of countries as being equivalent to those operating in
Switzerland; the Landscape programme “validates™ as sustainable entire sourcing areas based on
sustainability requirements that are defined locally.

The base standard is the Swiss one, which is benchmarked against broadly aspirational objectives
—the “five freedoms” — that reflect international consensus.!2? However, the equivalence/accreditation
schemes provide explicitly for the specific conditions prevailing in each country. Further, it links with
regional networks and initiatives that catalyse sustainability changes in livestock farming through
dialogue, consultation and joint analysis (see section 2.4.3).

Questions might still arise as to how animal welfare programmes can be comparable in effectiveness
without being essentially the same. Indeed, the factors affecting the welfare of a given species reflect
objective and quantifiable conditions in respect of, for example, access to outdoors, grazing, and
feeding. Yet the assessment methods and indicators of animal welfare vary widely, which allows for

U7 US — Shrimp, ABreport, para. 153.
18 US — Gasoline, ABreport, p. 22.

"9 US — Shrimp, ABreport, para. 164.
120 See above, footnote 8.
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flexibility in the design, implementation, and monitoring of animal welfare requirements (for an
overview, Sejian et al. 2011).

The measures at issue should not discriminate between countries “where the same conditions
prevail”. Experts and WTO adjudicative bodies have expressed the view that this requires
differentiation between countries where conditions are not the same (Cottier et al. 2013; Quick 2000;
Pauwelyn 2007). It would follow that Switzerland can discriminate in favour of imports from validated
sourcing areas, since the validation process makes it possible to obtain evidence that meat is being
produced sustainably. Based on the corresponding evidence, Switzerland would be allowed to
differentiate in favour of countries included in the list of countries with animal welfare systems
equivalent to the Swiss one. This would not amount to arbitrary or unjustifiable discrimination between
countries, in light of the actual differing livestock farming conditions between countries.

b) Basic fairness and due process

Furthermore, it is important that the measure reflects “basic fairness and due process” in its
application. 12! The requirement comes with different nuances, as established in the landmark
US — Shrimp case. The measure should be administered in a transparent manner. It should not be so
discretionary in its application so as to leave the authorities in charge of its implementation anexcessive
margin of appreciation. In particular, the certification process should be transparent and predictable,
resulting in written and reasoned decisions, whether of acceptance and rejection. Further, it should
provide formal opportunities for an applicant country to be heard or to respond and formal procedures
for review of, or appeal from, a denial of application. 122 In addition, there should be a reasonable phase-
in period between its enactment and entry into force, so as to allow exporting countries to adjust. '3

The Livestock Act would likely meet the “procedural” nuances of the chapeau’s requirements. As
discussed, Switzerland incorporated transparency processes, including early notice and consultations,
into the regulatory lifecycle of the hypothetical Livestock Act. It provided “early notice” in the
preparation process, notifying concerned members, through the WTO Secretariat, of the proposed
measures. It established a dedicated contact point and solicited comments on the proposed conformity
assessment procedures. It promptly published its final regulations. Further, it set formal certification
and compliance assessment procedures that incorporate due process requirements.

¢) International cooperation

Finally, a crucial question is whether the country taking the measure engaged in negotiations and
coordination activities with its affected trading partners, or at least attempted to do that. 124

As discussed, in our hypothetical case, Switzerland proactively engaged with all potentially affected
trading partners, with a view to assessing the possibility of establishing bilateral and multilateral
equivalence arrangements.

Further, the measures at issue fully acknowledge the difficulties and challenges that developing
country members may face. Switzerland has set up a dedicated technical assistance programme for the
recognition of standards set within integrated landscape approaches. Technical support covers, for
instance, assistance with the establishment of national multi-stakeholder compacts, conformity
assessment procedures, and recognition of equivalence. It is designed and delivered in partnership wih
the foreign government.

d) “Balance” test, proportionality, and reasonableness

The above considerations are essential ingredients of the “reasonableness” and ‘“balancing”
assessment required by the chapeau of GATT Article XX. As consistently interpreted in jurisprudence,

121 US — Shrimp, ABreport, para. 181.

122 Jbid, para. 180.

' Ibid, para. 174. A 1218 month time lag would amount to reasonable time period, according to some views
(Cottieretal 2013, p. 18)

124 US — Shrimp, ABreport, para. 171, footnote 174.
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the chapeau of Article XX is intended to avoid misuse/abuse of exceptions. It “operates to preserve the
balance” between non-trade and trade concerns under the GATT, so that “neither of the competing
rights will cancel out the other”.!25 This implies “some reliance” on a proportionality test (Appleton,
492). In our view, the test is satisfied, as long as: the Act sustainability requirements are flexibly
designed, allowing variations based on legitimate socio-ecological criteria; the Act certification and
compliance assessment procedures are non-discriminatory, transparent, and incorporate “due process”
rights; and Switzerland produces genuine evidence of its offers to negotiate bilateral/multilateral
equivalence arrangements, combined with technical and financial transfers to developing countries in
respect of the Act’s implementation.

However, in a real case, most would depend on specific technical details associated with the facts
of the dispute, the arguments of the parties, and the type and quality of evidence produced by the parties.
In our case, the “reasonableness”/’proportionality” analysis under the chapeau may bring back some
openissues as regards the means—end relationship of the challenged measure if justification were sought
under the GATT environmental exceptions (subparagraphs (g) and (b)). As stated by the Appellate
Body in EC - Seal Products, central to the assessment of arbitrary or unjustifiable discrimination under
the chapeau of GATT Art XX “is the question of whether the discrimination can be reconciled with, or
is rationally related to, the policy objective with respect to which the measure has been provisionally
justified under one of the subparagraphs of Article XX”. In our hypothetical case, this involves an
assessment of whether the differences in treatment (between meat produced according to different
livestock-farming systems) are “calibrated” to the different risks stemming from different livestock
production systems (intensive, industrial livestock farming versus extensive pastoralist systems). 126 The
WTO adjudicator would then need to consider at great length the different environmental impacts of
different farming models — intensive, industrial livestock production versus more extensive, pastoralist
systems aligned with agroecological principles. As discussed, both systems are by no means exempt
from negative impacts, at least from the perspective of GHG reductions and “carbon opportunity
costs”. 127 Nevertheless, when considered holistically, these systems and their respective risks/benefits
are clearly different in nature, which justifies differences in treatment (IPES-Food 2022).

5.1.4. ... to sum up

To sumup, the Livestock Farming Act, as hypothetically designed, would pass irn principle a GATT
compliance test. As well established in WTO jurisprudence (see, in particular, the landmark US —
Shrimp case) and in the scholarly debate, PPMs — in our case regulatory distinctions between meat
products based on farming practices — are not a priori illegal under WTO law (GATT/TBT). They can
be justified under GATT Article XX, provided they are not arbitrarily or unjustifiably discriminatory,
not disproportionately trade-restrictive, rationally related to their legitimate objective, and transparently
set, with due regard to “due process” rights and cooperative obligations. Our hypothetical Act was
designed with these requirements in mind.

However, in a real case, issues may arise that require decisions based on very fine technical and
factual details specific to the dispute. This is particularly so if justification is sought under the GATT
environmental exceptions. As discussed, a number of thorny issues may then arise regarding the extent

125 Ibid, para. 159.

126 “Calibration” represented the heart ofthe compliance assessmentprocedures in the US — Tuna Il (Mexico) 21.5
and 217.5 II cases under the TBT Agreement. In those cases, the Appellate Body focused on whether the
amendments brought by the USto its dolphin-safe labelling scheme were sufficient to address different risks of
harming dolphins in differentareas ofthe ocean. See US — Tuna Il (Mexico) 21.5 and US — Tuna Il (Mexico) 21.5
1L

127 Extensive systems have been identified by some studies as a bigger problem than industrial livestock (see
Hayeketal. 2021). Yet most dependon the scopeofthe analysis (forexample, if the land use change associated
with imported fodderis accounted for ornot). CfIPES-Food 2022.
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to which the measure is rationally related to its objective. This in light of contested views on the
environmental impacts of different livestock farming systems, and considering possible trade-offs
between animal welfare, climate change, and other environmental (and social) objectives. Questions
may also arise as regards available alternative measures, in the context of a “necessity” testunder GATT
Article XX. These issues can only be resolved in a real case, in light of the facts of the dispute, the
specific claims and arguments of the parties, and the type, quality, and quantity of the evidence produced
by the defendant and the claimant. All this goes well beyond how far we can go in our present
speculative exercise.

5.2. Questions under the TBT Agreement

As discussed, the Livestock Farming Act lays down technical specifications, conformity assessment
procedures, and labelling requirements linked to livestock farming conditions. Such measures would
have to comply with both the GATT and the TBT Agreement.!?8 Relevant rules under the TBT
Agreement include the “non-discrimination” (MFN and NT) rules under Article 2.1, the “necessity”
rule under Article 2.2, and the “use of international standards” rule under Article 2.4 TBT Agreement.
They are examined below with reference to our hypothetical case.

5.2.1. Non-discrimination

Article 2.1 of the TBT Agreement contains an MFN and an NT obligation. 12° This means that, with
respect to technical regulations, WTO members cannot discriminate in favour of domestic products or
in favour of specific groups of imported products. It is useful to recall how non-discrimination is
assessed under the TBT Agreement, before turning to our specific case.

5.2.1.1 Non-discrimination test

The TBT Agreement does not prevent WTO Members from establishing distinctions between
products according to sustainability criteria. Technical regulations “by their very nature, establish
distinctions between products according to their characteristics or their related processes and production
methods”. 139 What matters is that the specifications and procedures the Act sets forth are not
discriminatory (Article 2.1 of the TBT Agreement: MFN and NT obligation) or, as we will see, are not
unduly trade restrictive (Article 2.2 of the TBT Agreement: necessity rule). '3!

In adjudicating whether a measure violates the NT and MFN principles under TBT Article 2.1, a
panel would examine three elements: whether the imported and domestic/other foreign products are
“like”; whether the technical regulation at issue adversely affects the competitive opportunities of the
imported product in the market vis-a-vis domestic products and/or other foreign products (“less
favourable treatment”); and whether such impact stems exclusively from a legitimate regulatory

128 Technical regulations have to meet the requirements ofboththe TBT A greement and the GATT. This means
that both the TBT and GATT apply, and should be interpreted harmoniously. In the event of a conflict, the
provisions ofthe TBT A greementshall prevail to the extent ofthe conflict. In practice, it is unlikely that a measure
found consistent with the TBT Agreement willbe found to violatethe GATT.

129" Article 2.1 of the TBT Agreement reads: “Members shall ensure that in respect of technical regulations,
products imported from the territory of any Member shall be accorded treatment no less favourable than that
accorded to like products ofnational origin and to like products originating in any other country”.

130 US — Clove Cigarettes, ABreport, para. 169 (notes omitted):
[...] A technical regulation is defined in Annex 1.1 thereto as a “[d]Jocument which lays down product characteristics or their
related processes and production methods ... with which compliance is mandatory”. As such, technical regulations are measures
that, by their very nature, establish distinctions between products according to their characteristics or their related processes and
production methods. This suggests, in our view, that Article 2.1 should not be read to mean that any distinction, in particular
those that are based exclusively on particular product characteristics or their related processes and production methods, would
per se accord less favourable treatment within the meaning of Article 2.1.

131 For a substantial analysis of TBT related panel decisions, see Howse and Levy 2013 and Marceau and Zoe
2013.
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distinction. 32 Some language in US — Clove seems to suggest that competition can be assessed in
relation to a specific market segment, rather than the aggregate meat market as a whole. '**

Thus, non-discrimination under Article 2.1 of the TBT Agreement involves a determination of the
nature and extent of a competitive relationship between and among the products at issue, as under the
GATT. 3% However, following US — Cool, under the TBT Agreement “not every instance of a
detrimental impact amounts to the less favourable treatment of imports”: if the adverse impact “stems
exclusively from a legitimate regulatory distinction”, the measure does not violate the TBT non-
discrimination rules, in case of de facto discrimination. '*

This means that if a panel determines that a technical regulation has an adverse impact on
competitive opportunities for “like” imported products, the panel will need to assess if such detrimental
impact reflects exclusively “a legitimate regulatory distinction”. If so, the regulation would be
considered non-discriminatory. Following the Appellate Body in US — COOL, the regulatory distinction
is “legitimate” if it “is designed and applied in an even-handed manner”.!3¢ In assessing “even-
handedness”, a panel must “carefully scrutinize the particular circumstances of the case, that is, the
design, architecture, revealing structure, operation, and application of the technical regulation at
issue”. 137 As established in the US — Tuna II (Mexico) case compliance proceedings, the assessment
will consider whether the differences in treatment (in our case, between meat from industrial and non-
industrial systems) are “calibrated” to the different risks stemming from each situation (intensive
industrial livestock versus extensive pastoralist systems). The “calibration” analysis under TBT
Agreement Article 2.1 encompassed consideration of the rational relationship between the regulatory
distinction and its objective — an issue discussed at some length in the context of our GATT analysis.

5.2.1.2 Application to our case

In light of the above, the technical regulations set forth in our hypothetical Act would likely comply
with Article 2.1 of the TBT Agreement: MFN and TBT, if the adjudicator finds that the differential
treatment of meat from different farming systems reflects legitimate public policy objectives under the
TBT Agreement: human health or safety, animal life or health, and the environment.

As mentioned, the technical regulations seek to achieve legitimate sustainability objectives. The
objectives pursued are legitimate per se under the TBT Agreement, being included in the non-
exhaustive list of exemplary legitimate objectives in Article 2.2 of the TBT Agreement: necessity ruk
— protection of human health or safety, animal life or health, or the environment.

132 EC— Seal Products, panelreport, paras. 7.131-7.132; US— Cool, ABreport, para. 270-27.
W US - Clove Cigarettes, ABreport, para. 142 (notes omitted):

We consider that, in order to determine whether products are like under Article 2.1 of the TBT Agreement, it is not necessary to
demonstrate that the products are substitutable for all consumers or that they actually compete in the entire market. Rather, ifthe
products are highly substitutable for some consumers but not for others, this may also support a finding that the products are like.
In Philippines — Distilled Spirits, the Appellate Body considered that the standard of "directly competitive or substitutable"
relating to Article III:2, second sentence, of the GATT 1994 is satisfied even if competition does not take place in the whole
market but is limited to a segment of the market [...].

134 US — Clove Cigarettes, ABreport, para. 120.
¥ US— COOL, AB report, para. 271 (notes omitted):

If a panel determines that a measure has such [a detrimental] impact on imported products, however, this will not be dispositive
of a violation of Article 2.1. This is because not every instance of a detrimental impact amounts to the less favourable treatment
of imports that is prohibited under that provision. Rather, some technical regulations that have a de facto detrimental impact on
imports may not be inconsistent with Article 2.1 when such impact stems exclusively from a legitimate regulatory distinction. In
contrast, where a regulatory distinction is not designed and applied in an even-handed manner—because, for example, it is
designed or applied in a manner that constitutes a means of arbitrary or unjustifiable discrimination—that distinction cannot be
considered "legitimate", and thus the detrimental impact will reflect discrimination prohibited under Article 2.1. In assessing
even-handedness, a panel must "carefully scrutinize the particular circumstances of the case, that is, the design, architecture,
revealing structure, operation, and application of the technical regulation at issue.

See also US— Clove Cigarettes, ABreport, paras. 180-182 and 215; and US — Tuna Il (Mexico), ABreport, para.
215.

136 S — COOL, AB report, para. 271.

137 Ibid.
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As in the context of GATT Art. XX: General exceptions, an important element in the analysis of
the “legitimate” policy rationale of the Swiss regulation is whether the regulation is even-handed and
calibrated in such a way that there is no infringement on the non-discrimination principle. As discussed,
the Act regulations are designed and applied in an even-handed manner: the requirements set in the Act
are per se origin-neutral as they refer to the type of production method, rather than to a defined origin.
Even more decisively, the Act requirements are not designed and applied such that only some
countries/areas can de facto benefit from them. Instead, the standard-setting process established by the
Act is context-sensitive, with variations in sustainability requirements based on legitimate socio-
ecological criteria.

Some difficulties may arise when assessing whether the differences in treatment (in our case,
between meat from industrial and non-industrial systems) are “calibrated” to the different risks
stemming from each situation (intensive industrial livestock versus extensive pastoralist systems). In
essence, what one essentially needs to show is that the means used are in a reasonable relationship to
the goal and are able to contribute to it (US — Tuna II (Mexico) and compliance proceedings). A panel
would need to assess the sustainability risks arising in different production systems (intensive v.
extensive), and if the differences in treatment under the Act reflect different risks. As discussed, there
are divergent scientific views on the issue, which may complicate the “calibration” analysis under
Article 2.1 of the TBT Agreement.

5.2.2. Necessity/least trade restrictiveness

Let us assume that the technical regulations are found to be non-discriminatory under Article 2.1 of
the TBT Agreement: MFN and NT. They would still need to comply with a second requirement: they
should not be unduly trade restrictive.

Article 2.2 TBT Agreement: Necessity Rule requires that a measure “shall not be more trade
restrictive than necessary to fulfil a legitimate objective, taking account of the risks non-fulfilment
would create”. Based on established jurisprudence, the panel would consider a number of factors in
assessing whether the technicalregulation is “not ... more trade-restrictive than necessary” under Article
2.2 of the TBT Agreement: Necessity Rule. The assessment, as set in Australia — Tobacco Plain
Packaging, would involve a “relational analysis of three factors™: “(i) the degree of contribution made
by the measure to the legitimate objective at issue; (ii) the trade-restrictiveness of the measure, in light
of alternative, less trade restrictive options; and (iii) the nature of the risks at issue”. 138 Eventually, to
meet the “not ... more trade-restrictive than necessary” requirement, the Act regulations should pass a

“necessity” test similar to that under GATT Article XX(b): General Exceptions.

As discussed in the previous analyses (see in particular section 5.1.3), the hypothetical Act
combines restrictive and permissive elements. Its import/sale requirements set conditions that, by nature
and effect, place limits on trade of conventional meat. In this respect, they are restrictive. However,
they also set preferential market access conditions for sustainable meat — the only meat that can now
enter in-quota. In this latter respect, they are not trade restrictive. To the contrary, they stimulate
sustainable trade that would not otherwise occur. Overall, as discussed in section 3, the Act will neither
decrease nor increase the pre-determined quantity of meat that can be imported into Switzerland in-
quota. Instead, it will change its composition — from conventional to sustainable.

As regards the trade-restrictive aspects, the question is: Are the technical regulations more trade-
restrictive than necessary, in light of the sustainability risks of conventional meat production and trade?
In practice, a panel would consider if less trade-restrictive alternatives, such as voluntary certification
schemes, are reasonably available to attain the same sustainability objective. As discussed, less-trade
restrictive alternatives are available, but would not be equally efficient, which may justify the Act

138 dustralia— Tobacco Plain Packaging, panelreport, paras. 7.31. See also EC— Seals Products, panel report,
para. 7.355; US — Tuna (Mexico) II, ABreport, para. 318.
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regulations as “necessary”. We refer to the discussion held in the context of Article XX GATT (see
above, section 5.1.3).

Questions remain over some perceived duplication or redundancy of measures with regard to the
Act labelling scheme. As mentioned, non-conforming meat —i.e. meat which does not carry a certificate
of origin from a listed country/validated sourcing area, or without a chain-of-custody certificate from
an accredited voluntary scheme — is assumed to be produced unsustainably. It can only enter the Swiss
market out-of-quota, at prohibitive import tariffs. Further, on the Swiss market, it should carry a label
specifying that the meat comes from intensive production systems. Such labelling requirements apply
on behalf of the final consumer in retail trade and in take-away outlets/restaurants. The labelling
requirements for out-of-quota imports might raise specific challenges under the TBT Agreement. They
add to prohibitive tariffs that hit non-conforming meat. Further, satisfactory compliance with the
labelling requirements would involve substantial record keeping and documentation.

5.2.3. International standards

Another important question is whether or not the sustainability requirements of the Act are based
on international standards. If they are in accordance with relevant international standards, they are
presumed not to create unnecessary obstacles to trade (Article 2.4 TBT Agreement).

This begs the question of what is considered an international standard under the TBT Agreement.
As mentioned, a standard within the meaning of the TBT Agreement is a document approved by a
recognized body establishing guidelines for product characteristics and their related processes and
production methods (TBT Agreement, Annex 1). Based on the US — Tuna Il (Mexico) jurisprudence, a
standard is qualified as international in the meaning of the TBT Agreement if it has been approved by
“a body that has recognized activities in standardization”, whose membership is open to the
standardizing bodies of all WTO Members. 13° When it comes to animal welfare, the WOAH has taken
a global leadership role in setting global animal welfare standards. Its Terrestrial Animal Health Code
is an internationally recognized standard in the sense of the TBT Agreement: the WOAH has a
recognized standard-setting programme and its membership is open to the standardizing bodies of all
WTO members. Standards and specifications of the private sector coexist with WOAH standards. Such
private certification schemes are international in the sense that they provide certification opportunities
for producers in different countries, but the issuing organizations are generally private stakeholders and
not standardizing bodies of different countries. They are not internationally recognized standards in the
sense of the TBT Agreement.

That said, the question is: Are the Act technical regulations, standards, and compliance assessment
procedures in accordance with relevant international standards?

From a procedural point of view, it can be confidently said that the Act equivalence procedures are
in line with international standards. The Act defines the broad outline of the assessment process based
on international guidelines for assessing equivalence of foreign standards and regulations (WTO TBT
Agreement; Codex Alimentarius; FAO et al. 2012). Further, the Act promotes agroecological principles
and practices endorsed by the FAO and the Committee on World Food Security and Nutrition (FAO
2018b; HLPE 2019), as discussed in section 2.4.3.

From a more substantial point of view, the Swiss regulation is benchmarked against the WOAH
five freedoms, which then provides a common set of reference objectives as a basis for equivalence.
However, the Swiss regulation moves beyond the WOAH standard on animal welfare since that
standard does not adequately serve the objectives pursued by the Act. Indeed, the WOAH standard
covers and legitimizes multiple production practices, including large-scale and intensive systems where
animals are kept in confinement. '49 Instead, the Act seeks to put an end to intensive livestock farming

139 US — Tuna Il (Mexico), ABreport, para. 359.

140 The WOAH Terrestrial Code is neutral as regards animal production systems. It endorses all types of
production systems, including intensive farms for commercial beef cattle, completely housed system in broiler
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in Switzerland and discourages meat imports sourced from intensive farms abroad. Note also that the
WOAH standard does not set any requirement in respect of animal density, which is an essential element
of the Act. The base standard against which equivalence is assessed is then the Swiss regulation. Yet,
as discussed, the Swiss regulation accepts variations in requirements, if based on legitimate criteria.
Further, the standard-setting process links with networks and initiatives at the regional and multilateral
level (see section 2.4.3). Overall, the Swiss regulations are framed in a context-sensitive and flexible
way and do not have “coercive” effects on the policy discretion of other countries. This should be
enough to satisfy the requirements of the TBT Agreement.

That said, it is important to stress that the TBT Agreement does not oblige countries to use
international standards. Article 2.4 of the TBT Agreement, as interpreted in jurisprudence, allows for
deviations. It states that (emphasis added), “where relevant international standards exist, Members
shall use them, or the relevant parts of them, as a basis for their technical regulations”. Members shall
not use them “when such international standards or relevant parts would be an ineffective or
inappropriate means for the fulfilment of the legitimate objectives pursued, for instance because of
fundamental climatic or geographical factors or fundamental technological problems”. In US — Cool,
for example, the Panel concluded that the Codex standard for the labelling of pre-packaged foods'4!
was an inappropriate means for the fulfilment of the objective pursued. It based its conclusion on the
argument that the exact information that the United States wanted to provide to consumers, i.e. the
countries in which an animal was born, raised, and slaughtered, could not be conveyed through this
standard. 142 The situation bears some resemblance with our hypothetical case.

5.2.4. ... tosum up

To summarize, the Livestock Farming Act, as designed, would in principle comply with the TBT
substantive disciplines and procedural requirements, if the adjudicator recognizes the different
sustainability impacts of intensive and extensive livestock systems, and if the adjudicator considers that
less trade-restrictive alternatives are not as effective as the contested measure. In light of the different
environmental impacts of intensive and extensive farming, the Act would pursue “legitimate” objectives
specifically covered by the TBT Agreement: human health or safety, animal life or health, and the
environment. Its technical regulations would not be discriminatory under the TBT, since their possible
adverse trade impacts on “conventional” meat would exclusively stem from a legitimate policy rationale
— without any protectionist intent. Further, as amply discussed, in our hypothetical case Switzerland
does not require that foreign countries adopt its technical regulations and standards as a condition for
in-quota access to the Swiss market. Instead, it sets context-sensitive procedures for the equivalence of
standards that fully adhere to internationally agreed guidelines. The equivalence assessment process i
linked to internationally agreed standards and grounded in context knowledge. Besides, the measures
at issue would acknowledge the difficulties that developing country members face:the hypothetical Act
integrates a technical assistance component through Switzerland’s technical assistance programme on
Landscapes. Finally, in our hypothetical example, Switzerland took the necessary steps to incorporate
the transparency processes of the TBT Agreements into the regulatory lifecycle of the Livestock Act: it
notified concerned members, through the WTO Secretariat, of the proposed measures; it established a
dedicated contact point and solicited comments on the proposed conformity assessment procedures; and
it promptly published its regulations.

production, indoor systems in commercial pig production, and housed systems for dairy cattle. For details, WOAH
2022, Vol. 1, Section 7.

141 CODEX STAN 1-1985 (Rev. 1-1991), Codex General Standard for the Labelling of Pre-packaged.

142 US — COOL, panelreports, paras. 7.728-7.736.
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5.3. Questions under the AoA

For reasons of exhaustiveness, we also briefly consider some legal issues that could arise under the
AoA. Theanalysis is provisional and requires more thorough examination of the technicalities involved.

5.3.1. Market access

The hypothetical Livestock Farming Act introduces new eligibility requirements and conditions for
tariff quotas, not recorded in Switzerland’s Schedule of commitments.!43 Do they conflict with the
market-access disciplines laid down in Article 4.2 of the AoA?

Article 4.2 prohibits border measures other than tariffs. However, it does not apply to products
designated as “special treatment” reflecting factors of non-trade concerns, such as food security and
environmental protection. '44 Further, it does not apply to primary agricultural products under supply
management domestically if “effective production-restricting measures” are applied to them.

Note also that if an import restriction is maintained under general GATT safeguards and exceptions,
it is not covered by Article 4.2 of the AoA. 43

5.3.2. Direct payments to producers

As discussed, the Act envisages support measures for farmers. During the phase in period, they
include transition payments to fund investment in animal-friendly husbandry systems and equipment.
Inthelong run, they include “ecological” direct payments that compensate farmers for delivering animal
welfare services. Will the Act payments give rise to conflict with WTO trade rules?

Under WTO rules, countries can extend direct payments to producers, if decoupled (i.e. not based
on, or linked to, volume of production/price levels). The payments can be dependent on the fulfilment
of specific conditions related to production methods (Annex 2 to the AoA — the “Green Box™).

The Act payments would then be permitted under the Green Box. They would qualify under the
Green Box as “decoupled income support” (para. 6), “structural adjustment assistance provided through
investment aids” (para. 11), and “payments under environmental programmes”. Switzerland would
however need to notify them as Green Box subsidies.

5.3.3. Consumer subsidies

Likewise, “food stamp” subsidies would not give rise to conflict with WTO trade rules. As for
producer subsidies, they are payments compliant with Green Box rules.

WTO rules allow countries to provide domestic food aid to sections of the population in need
(Paragraph 4 of Annex 2 to the AoA — the “Green Box™). Eligibility to receive food aid must be subject
to clearly-defined criteria related to nutritional objectives, which is the case in our example. Food aid
can also take the form of money transfers to allow eligible recipients to buy food either at market or at
subsidized prices. Food purchases by the government must be made at current market prices and the
financing and administration of the scheme should be transparent. Switzerland would need to notify the
expenditure on food stamps to the WTO as a Green Box subsidy.

3 If recorded, they would figure in Part 1, Section 1-B of Switzerland’s Schedule under the column “other temms
and conditions”.

144 Such products are designated with the symbol “ST-Annex5” in Section I-B of Part I ofa Member’s Schedule
annexed to the Marrakesh Protocol, as being subjectto special treatmentreflecting factors ofnon-trade concems,

such as food security and environmental protection.
145 Footnote 1to Article 4.2 of the AoA.
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6. Summary of Key Findings: Policy Options under the Act

We designed the hypothetical Livestock Farming Act keeping in mind relevant constraints under
WTO law. As argued throughout this paper, the hypothetical Act would stand WTO scrutiny, to the
extent that the WTO adjudicator acknowledges the different sustainability impacts of different livestock
farming models. Then, restrictions in the Swiss market on imported meat based on animal welfare
standards and other sustainability criteria would not be a priori illegal under WTO law. They would
pass on principle, provided a number of conditions are fulfilled to avoid the misuse of such measures
for protectionist ends. Based on key cases (Tuna — Dolphin 11, US — Gasoline, EC — Seal Products,
Shrimp — Turtle), such conditions point to a number of key requirements as regards the design and
implementation of the PPM measures. PPM measures, including unilateral restrictions, will pass on
principle, upon the following conditions:

e They are rationally related to their legitimate policy objective, and “calibrated” to the sustainability
risks involved;

e They are not coercive towards the policy decisions of other countries, nor applied such that only
some countries/areas can de facto benefit from them, but rather flexibly designed to consider
different situations in different countries;

e They are transparently set, as well as predictable and fair in their administration; and

o Cooperative solutions were at least sought, before resorting to unilateral trade measures, and
technical and financial assistance is provided to developing countries in respect of their
implementation.

In light of the above, the remainder of this section advances some concluding thoughts on the design
and implementation of the hypothetical Livestock Act, and considers what would help mitigate the
probability of a dispute, or most affect its outcome.

A) Design and structure of the measure

As discussed, the hypothetical Act sets sustainability requirements in the pursuit of legitimate public
policy objectives under WTO law. In practice, it will be necessary to prove that there is a sufficient
nexus between the measure and the interest protected. The outcome would depend on the type, quality,
and quantity of the available evidence. Here we can only stress some general aspects.

If the Act is clearly designed and implemented domestically as a meat supply management scheme,
it could be justified under the specific exception set in GATT Article XI:2(c), or under subparagraph
(d) of GATT Art. XX. The Act should be consciously designed as aimed at reducing meat consumption
in society.

If justification is sought on the basis of climate change concerns (relevant under GATT Article XX
(g) or (b)), the Act should put enough emphasis on stringent requirements on livestock size and denstty,
going beyond animal welfare criteria. Some animal welfare criteria are unrelated to GHG mitigation
objectives, or not exempt from negative externalities from the perspective of GHG reductions (for
example, guaranteed regular outdoor access). They may require separate justification on different
grounds (e.g. protecting animal health/life, or on ethical grounds).

Public morals (GATT Art. XX (a)) have provided a rationale for (provisionally) justifying animal
welfare regulations in the EC — Seal Products case. They may provide grounds for justification in our
case. Yet, questions may arise regarding the existence of less trade-restrictive alternatives to meet public
moral concerns, particularly in the form of positive labelling. !4 Further, the fact that a large majority
of voters in Switzerland rejected a referendum motion to end factory farming in Switzerland does not
support the ethical argument.

146 This is, however, alleviated by the factthat the hypothetical Act is flexibly implemented at the border and does
not entailan import ban.
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Justification may still be sought under GATT Art XX (b) (the need to protect animal life and
health). This will imply establishing a case that industrial farming, even if based on good veterinary
practices, is incompatible with the well-being of animals.

B) Practical implementation

Turning to the practicalimplementation of the Act, the challenge is to avoid measures that, although
origin-neutral on their face, are de facto discriminatory. Further, the differences in treatment (between
different farming models in different places) must be “calibrated” to the different risks stemming from
each situation. Particular attention should be given to the following aspects.

i) Flexibly craft sustainability requirements in context-sensitive ways and link import restrictions
to requirements set forth in the exporting country. This should mitigate any contention that the Swiss
regulations are extraterritorial measures that conflict with other developing countries’ sovereignty, or
that they represent a form of protectionism. As mentioned, the hypothetical Act accommodates these
concerns. For example, under the Landscape programme, import restrictions are linked to sustainability
conditions set at the local level in the exporting country. However, it would not be enough to link with
micro-interventions managed by communities — local initiatives would need to be officially endorsed
within the framework of multi-stakeholder compasses involving private and public actors. This would
require that Switzerland works in close cooperation with the governments of the countries concered
when “validating” sourcing areas under sustainable integrated management.

ii) Assess the different environmental impacts of different livestock faming systems in their context,
and “calibrate” requirements accordingly. A key requirement under WTO law (GATT and TBT) is
that differences in treatment of different farming methods are “calibrated” to the different sustainability
risks stemming from each situation. It is important that the Act sets up procedures fora context-sensitive
assessment of the sustainability risks/benefits of the farming models it favours, in their specific context.

ii) Ensure transparency and procedural fairness in the administration of trade regulations. In this
respect, it will be important to: set transparent, predictable certification process open to all potentially
qualifying members; set procedure for review of, or appeal from, a denial of an application; and avoid
negotiating equivalence agreements with some, but not with other members where the same conditions
exist.

iii) Link equivalence and accreditation of standards with technical assistance and transfers. It is
important to proactively engage at local and governmental levels in developing partner countries to
enhance technical and institutional capacities for implementing equivalence and accreditation under the
Act. Equivalence initiatives should be part of a broader engagement to promote livestock’s potential to
contribute to agroecological transitions in the global South. Relevant projects developed in partnership
with researchers and local entities of the global South may focus on co-generation of evidence and
knowledge, the piloting of technical and policy options, and the facilitation of multi-stakeholder
partnerships and dialogue that brings small-scale livestock keepers and pastoral organizations to the
front of decision-making.

iv) Link to relevant internationally recognized standards. As mentioned, the Act procedures are
based on international guidelines for assessing equivalence of foreign standards and regulations (WTO
TBT Agreement; Codex Alimentarius; FAO et al., 2012). Further, the Act promotes agroecological
principles and practices endorsed by the FAO and the Committee on World Food Security and Nutrition
(FAO 2018b; HLPE 2019). Its objectives are benchmarked against the WOAH five freedoms, which
provide a common set of reference objectives as a basis for equivalence.

Emphasis on the above aspects would reduce the likelihood of a PPM-related dispute.
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Border Supply of Gambling and Betting Services, WT/ DS285/AB/R,
adopted 20 April 2005

US — Gasoline

Panel Report, United States — Standards for Reformulated and
Conventional Gasoline, WT/DS2/R, adopted 20 May 1996

US — Gasoline

Appellate Body Report, United States — Standards for Reformulated and
Conventional Gasoline, WT/DS2/AB/R, adopted 20 May 1996

US — Section 337 Tariff Act

GATT Panel Report, United States Section 337 of the Tariff Act of
1930, 1/6439 - 36S/345, adopted 7 November 1989

US —Tuna Il (Mexico)

Appellate Body Report, United States — Measures Concerning the
Importation, Marketing and Sale of Tuna and Tuna Products,
WT/DS381/AB/R, adopted 13 June 2012 and subsequent caselaw

US — Poultry (China)

Panel Report, United States — Certain Measures A ffecting Impoits of
Poultry fromChina, WT/DS392/R, adopted 25 October 2010

US — Shrimp

PanelReport, United States — Import Prohibition of Certain Shrimp and
Shrimp Products, WT/DS58/R and Corr.1,adopted 6 November 1998
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US — Shrimp Appellate Body Report, United States — Import Prohibition of Certain
Shrimp and Shrimp Products, WT/DS58/AB/R, adopted 6 Novemnber

1998
US — Shrimp Appellate Body Report, United States — Import Prohibition of Certain
(Atticle 21.5 — Malaysia) Shrimp and Shrimp Products — Recourse to Article 21.5 ofthe DSU by

Malaysia, WT/DS58/AB/RW, adopted 21 November 2001
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